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EXECUTED ULTRA VIRES TRANSACTIONS. 


HE sovereign charters a corporation, M. Its “powers” are de- 

fined. The natural persons incorporated assume, in the name 

of M, to do an act not within the scope of the “powers.” What is 
the legal effect: 5 


The law relating to ultra vires transactions presents three principal 
questions: (1) Shall an executed transaction be a foundation of 
rights and obligations? (2) Shall an executory transaction be a 
foundation of rights and obligations? (3) Shall an executed trans- 
action be set aside? This article deals only with the first of these 
questions. | 


A corporation is a composite unit. The human mind readily con- 
ceives the notion of many persons forming a unit. Is this a fiction? 
The human mind conceives of a river as forming a unit, not simply 
as so many drops of water. It conceives of an army as forming a 
unit, not simply as so many soldiers. In this there seems to be no 
fiction, — no make-believe. 

The conception of many human beings as one is not necessarily 
the conception of many human beings as one human being. A 
human being is a unit, but there are many units which are not human 
beings. Suppose the conception were of many human beings as one 
human being. Would this be a fiction? It seems to me that it 
clearly would. Suppose the conception were of many human beings 
as a unit, and that this unit had a mind and will of its own, similar 
to the mind and will of a human being. Would this be a fiction? 

It may be said that there is no more difficulty in conceiving of 
many minds as forming a composite unit, in the way of minds, than 
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there is in conceiving of many bodies as forming a composite unit, 


in the way of bodies. It is a problem which goes beyond the law into _ 


philosophy, and beyond philosophy into religion. Many persons con- 
ceive of God as the sum of all consciousness, — that is, as a composite 
unit made up of all existing consciousnesses. 

If to conceive that the unit has a mind and will of its own similar 
to the mind and will of a human being is not a fiction, then the reason- 
ing of this article is, a fortiori, sound. I will therefore assume that it 
is a fiction, —a make-believe. 

It is a popular make-believe, rather than a legal make-believe. It 
is to be found in the earliest and rudest literatures. The judges did 
not originate it. In ascribing to a corporation a mind and will simi- 
lar to the mind and will of a human being, and in giving it rights 
and duties similar to the rights and duties of a human being, the law 
simply adopts and uses a convenient popular fiction. 

Many human beings may act as though they formed a unit with 
a mind and will of its own. This is corporate action. 

Suppose the sovereign authorizes them so to act. Just what is the 
effect of this authority? It does not affect the fiction at all. It does 
not originate the fiction. It does not make the fiction either greater 
or less. Jt is equivalent to a direction to the judges to act upon the 
fiction in the specified case. But the judges might have acted 
upon the fiction without any such direction. And —if they think 
it proper — they may to-day act upon the fiction without any such 
direction. | 

The law in early times recognized that there could be corporate 
action without the authority of the sovereign, and gave legal validity 
to such corporate action.' 

Corporate action unsanctioned by the sovereign is as real as cor- 
porate action sanctioned by the sovereign. Unauthorized corporate 
action is as real as authorized corporate action. The question 
becomes: Is it ever proper for the judges to act upon the fiction in 
the absence of a direction from the sovereign, — is it ever proper for 
the judges to give legal validity to unauthorized corporate action? 

Lord Coke seems to have-conceived that there could be no cor- 
porate action except by the consent of the sovereign. The charter 
worked legal magic. It called forth a legal spook. The spook could 
not pass beyond the bounds laid down in the charter. Unauthorized 


* See 2t Harv. L. REv. 308, and notes z and 2 appended to the text. 
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corporate action was, to Coke, unthinkable, — it was a contradiction 


in terms." 
If this view is taken, then, whenever natural persons who have been 
incorporated assume, in the name of the corporation, to do an act 
ultra vires of the corporation, the courts cannot give effect to the act, 
as the act of the corporation. 
In Central Transportation Co. v. Pullman’s Car Co., 139 U. S. 24, 
the court, speaking by Mr. Justice Gray, said: “A contract of a 
corporation, which is ultra vires in the proper sense, that is to say, 
outside the object of its creation as defined in the law of its organi- 
zation, and therefore beyond the powers conferred upon it by the 
legislature, is not voidable only, but wholly void, and of no legal 
effect. The objection to the contract is, not merely that the corpora- 
tion ought not to have made it, but that it could not make it. The 
contract cannot be ratified by either party, because it could not have 
been authorized by either. .No performance on either side can give - 
~ the unlawful contract any validity, or be the foundation of any right 

of action upon it.” In California Bank v. Kennedy, 167 U. S. 362, 

a certificate for shares of the stock of corporation M was issued in 

the name of corporation N, and dividends thereon were paid into 

the treasury of N. M became insolvent, and a creditor sought to 

enforce against N the liability attaching to shareholders in M. The 
t court allowed N to defend, on the ground that the purchase of the 
$ shares by N was wlra vires. “It would be a contradiction in terms 
to assert that there was a total want of power by any act to assume 
the liability, and yet to say that by a particular act the liability re- 
sulted. The transaction being absolutely void, could not be con- 
firmed or ratified.” 

It is submitted that this reasoning is erroneous. 

Consciously, or unconsciously, all courts to-day do treat some 
unauthorized corporate action as corporate action. For example: 
Persons have sought to become incorporated, but have failed to per- 
form a condition precedent to incorporation. They nevertheless 

assume to act as a corporation. All courts, under some circum- 
t stances, treat this unauthorized corporate action as corporate action, 
and give legal validity to it as such.’ 


1 See 21 Harv. L. REv. 306, 307. ; 
2 These circumstances are stated and discussed in two articles on Collateral Attack 
on Incorporation in 20 Harv. L. Rev. 456, and 21 Harv. L. REv. 305. 
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If, when the associates are not authorized to act as a corporation 


for any purpose, the courts can treat unauthorized corporate action 


as corporate action, they can do the same when the associates are au- 


thorized to act as a corporation for some purposes, but not for the 
purpose in question. 

Unauthorized corporate action is legally objectionable. The 
sovereign may always object, and obtain relief. Assume, however, 
that the sovereign does not object; are the courts bound to allow 
private individuals to raise the point? The development of the doc- 
trine that collateral attack on the formation of a corporation may 
be denied shows that the courts have not felt themselves bound 
to do so. 

If a court may properly deny collateral attack on the formation 
of a corporation, it may conceivably be proper for it to deny 
collateral attack on the powers of a corporation which has been 
duly formed. 

There was a time when the courts held that a corporation could 
not be liable for any tort, because it was not authorized to commit 
torts.’ To-day such a doctrine is treated as absurd. May it not be 
equally absurd to assert that a corporation cannot be liable on a 
contract, because it was not authorized to make the contract ? 

The reasoning, given above, by Mr. Justice Gray sounds decisive 
and conclusive. Can these sonorous passages be taken at their ear 
value? It becomes profitable to review the leading cases bearing on 
the topic which have been decided by the United States areas 
Court itself. 

Head v. Providence Insurance Co., 2 Cranch 127 (1804). A con- 
tract of insurance, not executed according to the provisions of the 
charter of the defendant, was held not to be a corporate act. Mar- 
shall, C. J., said (p. 166): “This body . . . is the mere creature of the 
act to which it owes its existence. . . . The act of incorporation is to 
them an enabling act; it gives them all the power they possess; it 
enables them to contract, and when it prescribes to them a mode of 


1 “Trespas ne git vs cominaltie s. per le nosme de corporation, mes vs les persons 
q. ceo fieront p. lour proper nosmes.” 22 Ass. p. 67. 
‘Corporation ne poet estre batus in lour corporation mes in lour natural corps ne 
corporation ne poet bater aut ne faire treason ou felony in lour corporation.” 21 
Edw. IV, 72. 


These authorities were followed by Coke and Blackstone. 10 Co. 326; 1 BI. 
Comm. 476. 5 
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contracting, they must observe that mode, or the instrument no more 
creates a contract than if the body had never been incorporated.” * 

Pearce v. Madison Co., 21 Howard, 441, 444 (1858). A corpora- 
tion gave notes for the purchase of property which it was not author- 
ized to purchase, and it was allowed to defend against the endorsee 
of the notes. “The only question is, Had the’ corporation the 
capacity to make the contract, in the fulfillment of which they were 
executed ? ” 

National Bank v. Matthews, 98 U. S. 621 (1878). A executed a 
promissory note to B, and, to secure the payment thereof, a deed of 
trust of lands which was in effect a mortgage with a power of sale. 
A national bank loaned money to B, and assumed to take an assign- 
ment of the note and deed. Making a loan on the security of real 
estate was wlira vires of the bank. The court, nevertheless, declined 
to enjoin the trustee from selling the lands for the benefit of the bank, 
saying (pp. 628-629): “Where a corporation is incompetent by its 
charter to take a title to real estate, a conveyance to it is not void, 
but only voidable, and the sovereign alone can object. It is valid 
until assailed in a direct proceeding instituted for that purpose. . . . 
The impending danger of a judgment of ouster and dissolution was, 
we think, the check and none other contemplated by Congress. That 
has always been the punishment prescribed for a wanton violation of 
a charter, and it may be made to follow whenever the proper public 
authority shall see fit to invoke its application. A private person can- 
not, directly or indirectly, usurp this function of the government.” 

National Bank v. Case, 99 U. S. 628 (1878). A corporation, N, 
assumed to take stock in a national bank, M. The receiver of M — 
sought to charge N as a shareholder. The court held that, under 
the circumstances, the transaction was not wlira vires. “But- if 
[otherwise] the lender could not set up its own violation of law to 
escape the responsibility resulting from its illegal action.” 

Cowell v. Springs Co., 100 U. S. 55, 60 (1879). Corporation M 
assumed to be the owner of Blackacre, and to lease it to A upon a 
condition. The condition was broken, and M brought ejectment 
against A. A defended on the ground that ownership of Blackacre 
was ultra vires of M. The court permitted M to recover, and said 
‘that whether the holding of Blackacre was necessary to enable M to 


* See also Bank of Augusta v. Earle, 13 Pet. 519; Perrine v. Chespeake Co., 
9 How. 172. : 
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carry on its business was a matter “between the government of the 
state... and the corporation, and is no concern of the defendant.” 

Thomas v. Railroad Co., 101 U. S. 71, 86 (1879). Corporation M 
assumed to make a lease of its property to A. This was wlira vires 
of M. The lease provided that, if M resumed possession, there should 
be a payment to A, to represent the value of the unexpired term. 
M resumed possession, and the court held that it need not pay A. 
“What is sought . . . is the enforcement of the unexecuted part of 
the agreement. . . . It is not the case of a contract fully executed... . 
We cannot see that the present case comes within the principle that 
requires that contracts which, though invalid for want of corporate 
power, have been fully executed shall remain as the foundation of 
rights acquired by the transaction.” * 

Christian Union v. Yount, tor U. S. 352, 361 (1879). A assumed 
to deed Blackacre to corporation M (apparently without considera- 
tion). A died, and his heirs sought to recover the land. “Its acqui- 
sition of a larger quantity of real estate than the charter allowed, or 
its business required, or was consistent with the law of Illinois, was 
not a question which the appellees have any right to raise. If the 
title passed by valid conveyance from their ancestor, it is of no con- 
cern to them that the appellant has acquired or is holding more real 
estate than its charter authorizes.” 

Jones v. Guaranty & Indemnity Co., tor U. S. 622, 628 (1879). 
Corporation M assumed to give a mortage which the mortgagee 
sought to enforce. “If [the mortgage] be wlira vires, no one can take 
advantage of the defect of power involved ” but the state. As to all 
other parties, it must be held valid, and may be enforced accord- 
ingly. . . . In [National Bank v. Matthews] this subject was fully 
examined.” 

National Bank v. Whitney, 103 U. S. 99 (1880). A national bank 
was permitted to exercise the rights of a mortgagee although its hold- 
ing the mortgage was alleged to be wlira vires. “The question pre- 
sented is not an open one in this court. It was determined in the 


case of National Bank v. Matthews. . . . Judicial decisions affecting 


the business interests of the country should not be disturbed except 
for the most cogent reasons.” ? 


1 See also Oregon Railway Co. v. Oregonian Railway Co., 130 U. S. 1, 37. 
? National Bank v. Matthews was also followed in Swope v. Leffingwell, 105 U. S. 
3, and in Fortier v. New Orleans Bank, 112 U. S. 439, 451. 
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Jones v. Habersham, 107 U. S. 174 (1882). Corporation M was 
authorized to hold property “provided that the clear annual income 
. shall not exceed the sum of five thousand dollars.” A assumed 
by his will to give M certain property, and the clear annual income 
of the property previously held by M and of that assumed to be given 
was in excess of five thousand dollars. To the attack of the heirs and 


next-of-kin of A the court said (p. 188): “Restrictions imposed by 


the charter of a corporation upon the amount of property that it may 
hold cannot be taken advantage of collaterally by private persons, 


but only in a direct proceeding by the state which created it.” 


National Bank v. Stewart, 107 U. S. 676 (1882). M, a national 
bank, assumed to make a loan which was wlira vires. It sold the 
security. The debtor was held not entitled to recover the proceeds 
from the bank. The court said that it was too late for any one except 
the government to dispute the validity of the transaction. 

Reynolds v. Crawfordsville Bank, 112 U. S. 413 (1884). A cor- 
poration M assumed to own Blackacre, and sought to restrain waste 
by A, the former owner. <A alleged that the ownership by M was 
ultra vires. As an additional ground for giving the desired relief, the 
court said: ‘Where a corporation is incompetent by its charter to 
take a title to real estate, a conveyance to it is not void, but only void- 
able; the sovereign alone can object. It is valid until assailed in a 
direct proceeding instituted for that purpose.”* ~ 

Salt Lake City v. Hollister, 118 U. S. 256 (1885). The plaintiff 
alleged that a tax was illegally exacted from it for the distilling of 
spirits. The spirits were distilled by the officers of the plaintiff, and 


_the proceeds were received into its treasury. It claimed that dis- — 


tilling spirits was beyond its powers, and therefore that the distilling 
was to be considered the act of its officers, and not of itself. The 
court crashed through this argument. The opinion was written by 
Mr. Justice Miller (who had dissented in National Bank v. Matthews 
on the ground that the mortgage was “void ”’). “But the argument 
is unsound that whatever is done by a corporation in excess of the 
corporate powers, as defined by its charter, is as though it was not 
done at all... . A municipal corporation cannot, any more than any 
other corporation or private person, escape the taxes due on its prop- 
erty, whether acquired legally or illegally, and it cannot make its 
want of legal authority to engage in a particular transaction or busi- 


1 See also Union Trust Co. v. Illinois Midland Co., 117 U. S. 434. 
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ness a shelter from the taxation imposed by the government on 
such business or transaction by whomsoever conducted ” (pp. 260, 
262). 
Fritts v. Palmer, 132 U. S. 282. Corporations were forbidden to 
“purchase or hold real estate . . . except as provided in this act.” 
Corporation M assumed to purchase Blackacre from A, and did not 


proceed according to the act. The deed was recorded. M assumed 


to mortgage the land, and, on foreclosure of the mortgage, B pur- 
chased. A granted to C. C was not permitted to maintain eject- 
ment against B. The court relied on National Bank v. Matthews, 
and said (p. 293): The question whether a corporation, having 
capacity to purchase and hold real estate for certain defined pur- 
poses, or in certain quantities, has taken title to real estate for pur- 
poses not authorized by law, or in excess of the quantity permitted 
by its charter, concerns only the state within whose limits the prop- 
erty is situated. It cannot be raised collaterally by private persons 
unless there be something in the statute expressly or by necessary 
implication authorizing them to do so.””? 

Case v. Kelly, 133 U. S. 21 (1889). A railroad .company asked the 
court to impose a trust upon certain lands in its favor. The owner- 
ship by it of such lands was wlira vires. The court declined to give 
the relief. “The question here is, not whether the courts would 
deprive [the corporation] of such lands if they had been conveyed to 
it, but whether they will aid it to violate the law and obtain a title 
which it has no power to hold. We think the questions are very dif- 
ferent ones” (p. 28). 

In 1890, Central Transportation Co. v. Pullman’s Car Co. 139. 
U. S. 24 (cited above), was decided. ‘The objection to the contract 
is, not merely that the corporation ought not to have made it, but that 
it could not make tt.” 

In Logan County Bank v. Townsend, 139 U. S. 67.(reported imme- 
diately after the Central Transportation Co. case), A assumed to sell 
to corporation M certain bonds the purchase of which was wlira 
vires. M promised to return the bonds on payment of a certain sum, 
and later refused to do so. In adjusting the rights of the parties, 
the court held that M could hold the bonds as security for the money - 
advanced to the plaintiff, and relied upon National Bank v. Matthews. 

In Jacksonville Railway v. Hooper, 160 U. S. 514, 524 (1895), the 


1 Cf. Chattanooga Ass’n v. Denson, 189 U. S. 408. 
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court, in an emphatic dictum, approved the reasoning of Mr. Justice _ 
Gray in the Central Transportation Co. case. 

McCormick v. Market Bank, 165 U. S. 538 (1897). A national 
bank assumed to take a lease of property before it had been author- 
ized by the Comptroller to transact business. In an opinion written by 
Mr. Justice Gray the court declared the lease to be “void ” (p. 553). 
The Central Transportation Co. case is followed, and National 
Bank v. Matthews is disposed of by saying that it “depended upon 
section 5137 of the Revised Statutes, specifying the purposes for 
which a national bank might purchase, hold and convey real estate, 
which, as construed by the court, did not make void mortgages taken 
for other purposes by a banking association authorized to transact 
business.” 

In 1897 came California Bank v. Kennedy (cited above). In this 
case the court did not mention in any way National Bank v. Case, 


99 U. S. 628, 633, or Salt Lake City v. Hollister, 118 U. S. 256. The 


court said that National Bank v. Matthews had been distinguished 
in McCormick v. Market Bank. : 

Sioux City Co. v. Trust Co., 173 U. S. 99 (1898). The court said 
it would follow the interpretation of a state statute by a state court 
to the effect that an wlira vires act was not void, but only voidable. 

Concord Bank v. Hawkins, 174 U. S. 364 (1898). California Bank 
v. Kennedy was followed. 

Scott v. Deweese, 181 U. S. 202 (1900). No increase of the stock 
of M was to be “valid ” until the Comptroller gave a certain certifi- 
cate. M assumed to increase its stock, but the Comptroller never 
gave the required certificate. A assumed to purchase some of this 
stock, and the question was whether he could be held to the lia- 
bilities of a stockholder. The court held that he could be so held. 
National Bank v. Matthews was mentioned as a case the doctrine of 
which had been often reaffirmed. The increase of stock without the 
Comptroller’s certificate was a matter between the corporation and 
the government under whose laws it was organized. The difference 
between the case at bar and the California Bank case was apparent, 
— A had power to take stock in M, and could therefore be estopped 
to say the issue was not lawful.* 

Lantry v. Wallace, 182 U. S. 536 (1900). Corporation M assumed 
to purchase some shares of its own stock. This purchase was wlira 


1 Cf. Scovill v. Thayer, 105 U. S. 143. 
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vires. It thereafter sold the shares to A, and the court held that A | 


might be held to the liabilities of a shareholder. “It cannot be held 
that the purchase by the bank of its own shares of stock was void ” 
(Pp. 552). 

In O’ Brien v. Wheelock, 184 U.S. 450, 490 (1901), there is a dictum: 
“Tn the instance of contracts of a corporation beyond the scope of its 
corporate powers, the law is well settled in this court that nothing 
which has been done under them or the action of the courts can infuse 


‘any vitality into them.” 


Schuyler National Bank v. Gadsden, 191 U. S. 451, 458 (1903). 
The court-proceeds on the principle of National Bank v. Matthews, 
and denies collateral attack. 

National Bank v. Converse, 200 U. S. 425 (1905). The court 
proceeds on the principle of California Bank v. Kennedy, and per- 
mits collateral attack. 

Blair v. Chicago, 201 U. S. 400, 450 (1905). The court said that 
the city of Chicago was not in a position to raise the question whether 
certain leases were not void for want of corporate power in the com- 
panies to make or receive them. 

Merchants Bank v. Wehrmann, 202 U. S. 295 (1905). California 
Bank v. Kennedy was followed. 


The people of the United States are eager to find in the decisions 
of the Supreme Court the most admirable results of the exercise of 
the judicial function. It would seem not to be a lack of real and 
proper respect for that court to say that its manner of handling 
ultra vires problems is most disappointing. There are two modes 
of thought, quite inconsistent with each other, used in its decisions. 
Sometimes it acts upon the one, sometimes upon the other. Upon 
any new question, it would be just a gamble as to which line of deci- 
sions would be followed. 

The reasoning of Mr. Justice Gray in the Central Transportation 
Co. case is a source of great confusion. It is the revival of an anti- 
quated conception of corporate action. It announces a sweeping 
rule, and yet the sweeping application of the rule would produce 
such monstrous results that no court would so apply it. 

The court ought frankly to discard it, and to recognize that it 
cannot properly dispose of the wltra vires contracts and convey- 
ances of a corporation as though they were the contracts and con- 
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veyances of “a married woman or a monk under the common 
law. 

In considering assumed corporate action by persons who have not 
been incorporated de jure, the courts carefully consider the circum- 
stances, and determine whether or not there are sufficient reasons for 
denying collateral attack upon the formation of the corporation. In 
considering assumed corporate action by incorporated persons out- 
side the scope of their powers, the courts should likewise carefully 
consider the circumstances and determine whether or not there are 
sufficient reasons for denying collateral attack upon the powers of 
the corporation. The courts have a duty, in both cases, to determine 
whether it is ever proper for them to give legal validity to unauthor- 
ized corporate action as corporate action. 

It is submitted that the real question is, not whether there should 
be any doctrine denying collateral attack upon the powers of a cor- 
poration, but what should be the scope of such a doctrine. 


This article deals specifically only with the question whether an 
executed transaction shall be a foundation of rights and liabilities. 

Suppose that A assumes to convey to corporation M real or personal 
property which M is not authorized to take or hold, and that M 
thereafter assumes to convey it to B. Where is the title? . If the 
transaction between A and M is “void,” it is in A. 

Granted that there was objection to M’s ownership, that ownership 
has ceased. Let the ultra vires past bury its wrong. To hold the 
transaction to be “void ” would render it highly dangerous for any 
one to purchase any property which any corporation had theretofore 
assumed to own, — and very large quantities of property have osten- 
sibly been in corporate ownership at some time. The great public 
inconvenience which would result from any other rule has led the 
courts to deny collateral attack upon the powers of a corporation, 
when the only question presented is as to the power of the corpora- 
tion to be a conduit of title. The authorities on this point are 
uniform.* 


1 Ayers v. The South Australian Banking Co., L. R. 3 P. C. 548, 549 (1871). Lord 
“Justice Mellish said: ‘There may be also question whether, under any circumstances, 
the effect of violating such a provision is more than this, that the Crown may take 
advantage of it as a forfeiture of the charter, but the only point which it appears to 
their Lordships is necessary to be determined in the present case is this, that whatever 
effect such a clause may have, it does not prevent property passing, either in goods or 
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Suppose, now, that A assumes to convey Blackacre to corporation 
M, and that M is not authorized to take or hold it, and .M assumes 
to retain the property, so that the question is whether M is entitled 
to the rights, and is subject to the liabilities, which are the usual 
incidents of ownership. 

The question may present itself in a number of ways. 

1. A may seek to repudiate what he has done, and to claim still to 
~ be the owner of Blackacre. He may seek to maintain ejectment, or to 
have the deed to M removed as a cloud on his title. No court per- 
mits him to do so.’ It is, however, to be conceded that to deny A 
relief does not necessarily require a court to hold that the executed 
ultra vires transaction is a foundation of rights in the corporation. _ 

The court may decide the case on the ground that, if the title did 


in lands under a conveyance or instrument which, under the ordinary circumstances 
of law, would pass it. . . . Their Lordships are of opinion that whatever other effect it 
has, it cannot have the effect of preventing the property passing. If that were other- 
wise, the consequences might be most lamentable, because if the property never passed 
to them, they could not themselves convey any property to third persons. ... Mr. 
Manisty admitted that he could find no authority for the proposition that any viola- 
tion of such a condition of a charter would prevent the property in goods passing to 
the person to whom an instrument otherwise valid professes to pass it.” See also 
Durham Building Society, 12 Eq. 516; Dronfield Coal Co., L. R., 17 Ch. D. 76, 97; 
Batson v. London School Board, 20 T. L. R. 22. 

Morris v. Hall, 41 Ala. 510, 537; Sherwood v. Alvis, 83 Ala. 115 (A mortgages to 
M, B purchases at the foreclosure sale, and may maintain ejectment against A); Bigs- 
bee Co. v. Moore, 121 Ala. 379 (M subscribed to and took stock in N, and transferred 
to A. A may recover dividends from N) ; Barnes v. Suddard, 117 Ill. 237; Lathrop 
v. Commercial Bank, 8 Dana (Ky.) 114; Shewater v. Perrier, 55 Mo. 218; Ryan v. 
McElroy, 98 Mo. 349; Parish v. Wheeler, 22 N. Y. 494, 504; Matter of Long Acre 
Co., 188 N. Y. 361, 369; Mallett v. Simpson, 94 N. C. 37, 41; Leazure v. Hillegas, 
7S. & R. (Pa.) 313; Goundie v. Northampton Water Co., 7 Pa. St. 233; Gilbert v. 
Hol, 2 S. Dak. 164; Fritts v. Palmer, 132 U. S. 282; Lantry v. Wallace, 182 U.S. 536. 

The grantee, B, from M, contracts to sell to C. B may have specific performance. 
Walsh v. Barton, 24 Oh. St. 28. 

1 Long v. Georgia Ry. Co., 91 Ala. 519, 521; Hough v. Cook County Land Co., 
73 Ill. 23; Hayden v. Hayden, 241 Ill. 183; Ragan v. McElroy, 98 Mo. 349; Pitts- 
burgh Co. v. Altoona Co., 196 Pa. 452. See also Miner’s Ditch Co. v. Zellerbach, 37 
Cal. 543, 606; Barrow v. Nashville Co., 9g Humphrey (Tenn.) 304. 

Similarly as to any privy of A, Lathrop v. Commercial Bank, 8 Dana 114; Baker 
v. Northwestern Co., 36 Minn. 185; Christian Union v. Yount, ror U. S. 352, 361. 

Conversely the corporation cannot sue A to recover back the purchase price. 
Hagerstown Mfg. Co. v. Keedy, 91 Md. 430. To the same effect is Baird v. Bank of 
Washington, 11 S. & R. (Pa.) 411, 418. 

A had land bounded by a lake. He deeded it to M, whose purchase was ulira vires. 
A has not thereafter the rights of a riparian proprietor against third parties. Attorney- 
General v. Smith, 109 Wis. 532. 


q 
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not pass to M, in any event it sean out of A into the associates 
considered as so many natural persons.’ 

Or the court may refuse relief to A on the ground that A had been 
a party to an illegal transaction, and was not a proper subject for 
any relief. This is a doctrine statéd in some opinions of the Supreme 
Court of the United States, notably those written by Mr. Justice 
Gray. He reasons thus: Everybody who deals with a corporation is 
charged with constructive notice of its powers. An wlira vires act is 
an illegal act. Therefore A, when he participated in the act, was 
particeps criminis. 

This is a ferocious doctrine. Unauthorized corporate action, 
simply because it is unauthorized, cannot with any propriety be 
said to be criminal. It is not even illegal, if that adjective is used 
to connote something particularly reprehensible, and not simply 
to connote something which is contrary to law. 

In order to be incorporated, associates must file a certificate con- 
taining certain statements in a public office. A paper is filed, but it 
does not contain all the requisite statements. A contracts with the 
associates as a corporation. Here is unauthorized corporate action, 
and there is just as much reason for charging A with notice of the 
contents of the defective certificate, as there would be for charging 
him with notice of its contents if it had been in due form. It has 
never occurred to any court to call A “ particeps criminis”’ under such 
circumstances; on the contrary, the courts are very liberal in giving 
A relief against the associates as a corporation.° 

This ground for denying relief to A does not therefore commend 
itself. 

The proper ground for denying relief would seem to be that, as a 
question of policy, the executed ultra vires transaction shall, apart 
from special circumstances, be a foundation of rights in the cor- 
poration. This would follow if the court took that position in the 
further cases to be considered. 

2. A may get back the possession of Blackacre, or X, a casual 
trespasser, may get the possession, and M may wish to maintain 
ejectment. Certainly ejectment ought to lie either by M, or by the 
persons incorporated as so many natural persons. If ejectment is 


1 See 20 Harv. L. REv. 470, note 23. 
2 St. Louis Railroad v. Terre Haute Railroad, 145 U. S. 393. 
5 See 20 Harv. L. REv. 456, and 21 Harv. L. REv. 305. 
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brought by M, there are no considerations of fairness in favor of A 
or X which require that they should be allowed collaterally to attack 
the power of M to be the owner of Blackacre. To determine whether 
the holding of Blackacre was, or was not, ultra vires might, and prob- 
ably would, be anything but a simple matter and the determination of 
it would consume the time of the court. The defence of A or X, if 
established, would be merely technical. These are sufficient reasons 
for denying collateral attack by A or X.! 

3. A tax might be assessed to M upon the land. To allow M to 
assert its own lack of power to escape the tax is to allow it to take 
advantage of its own wrong. It should not have the rights of owner- 
ship, without the liabilities.’ 

4. M may contract to convey the land to Y, and may thereafter 
ask for specific performance of the contract. M is now seeking, not 
to acquire, but to purge itself of something which it is unauthorized 
to have. We have already seen that the title if taken by Y will be 


1M may enjoin A, or a privy of A, from interference with the property. Alex- 
ander v. Tolleston Club of Chicago, r1o Ill. 65; Reynolds v. Crawfordsville Bank, 
112 U. S. 413. 

M may cause A to be indicted for a trespass upon Blackacre, which trespass is 
criminal because the ownership is in M, a municipal corporation. Commonwealth 
v. Wilder, 127 Mass. 1. 

A sold a three-quarters interest in Blackacre to B, and a one-quarter interest to M. 
The land was sold to satisfy a lien in favor of A’s grantor. The whole lien was satis- 
fied out of B’s share of the proceeds, on principles which would hold if M acquired 
title to the one-quarter. B was not allowed to show that M’s taking was wlira vires. 
Litchfield v. Preston, 98 Va. 530. 

A conveyed to B, the conveyance being voidable because of the fraud of B. B con- 
veyed to M, who paid value and had no notice of the fraud. M has the rights of a 
bond fide purchaser against A. Schneider v. Sellers, 98 Tex. 380. 

M may maintain ejectment against the casual possessor. Natoma Co. v. Clarkin, 
14 Cal. 544, 552; Chicago R. R. Co. v. Keegan, 185 Ill. 70. Contra, Catholic Congre- 
gation v. Germain, 104 III. 440 (but see Hamsher v. Hamsher, 132 Ill. 273, 286). 

If the municipality damages Blackacre by changing the grade of the street, M may 
recover damages. Louisville Property Co. v. Nashville, 114 Tenn. 213 (foreign 
corporation). 

M may lease Blackacre to B, and maintain an action for the rent against the lessee. 
Rector v. Hartford Deposit Co., 190 Ill. 380, and the surety of the lessee, Nantasket 
Co. v. Shea, 182 Mass. 147. It may enforce other provisions of the lease. Springer v. 
Chicago Trust Co., 202 Ill. 17; Cowell v. Springs Co., 100 U. S. §5, 60. 

M may maintain a petition under the Burnt Records Act to confirm its title. Cooney 
v. Booth Packing Co., 169 Ill. 370. 

M may acquire, by accretion, more land than it is authorized to hold and may 
maintain a bill to quiet its title to such land. Chesapeake Co. v. Walker, 100 Va. 69. 

2 National Bank v. Case, 99 U. S. 628; Salt Lake City v. Hollister, 118 U. S. 256. 
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unimpeachable. There is therefore no sufficient reason why the 
courts should not hold that M has a marketable title and grant it 
specific performance.’ 

So much as to land. Similarly it has been held in a variety of 
circumstances where M has assumed, wlira vires, to purchase a 
chattel,? or a negotiable instrument, or a non-negotiable chose in 
action,‘ that M might enforce the usual incidents of ownership. 

May it then be laid down as a general rule that an executed wlira 
vires transaction is a foundation of rights and liabilities? 

Suppose that M purchased shares of stock in another corporation, 


_N, and that the purchase was wlira vires of M. A usual incident of 


ownership of shares of stock is the right to vote. Yet it may be 
improper to permit M to vote. Why? The law forbids one cor- 
poration to own shares of stock in another corporation, largely to 
prevent one corporation from controlling, or influencing, the manage- 
ment of rival corporations. To permit M to vote might be to permit 
the very evil intended to be prevented. It would be at the expense 


1 If B contracts to buy, M may have specific performance. See Davis v. Old Colony 
R. R., 131 Mass. 258, 273; Lancaster v. Amsterdam Improvement Co., 140 N. Y. 
576, 584; Banks v. Poitiaux, 3 Randolph 136. 

A municipality could compel the sale to it of the property of a water company at 
a valuation, and sought so to do. It was obliged to pay for all the property held by the 
company for the purposes of its incorporation, whether that was in excess of the amount 
authorized or not. West Springfield v. Aqueduct Co., 167 Mass. 128. 

If M conveys to B, M may recover from B the purchase price. Holmes & Griggs 
Co. v. Holmes & Wessell Co., 127 N. Y. 252, 260; Fayette Land Co. v. Louisville 
R. R., 93 Va. 274 (vendor’s lien in M enforced); Rutland Co. v. Proctor, 29 Vt. 93. 

2 Ayers v. The South Australian Banking Co., L. R., 3 P. C. 548 (M maintains 
trover against privy of A); Morris v. Hull, 41 Ala. 510, 537 (A may not maintain 
trover against M); Edwards v. Fairbanks, 27 La. Ann. 449 (judgment creditors of 
A seize the chattels, and M is allowed to intervene in the execution proceedings and 
recover the goods); Slater Woollen Co. v. Lamb, 143 Mass. 420 (M sells the chattels 
to B, and may recover ‘‘on the contract ”’). 

Contra, Trustees v. Dickenson, 1 Dev. L. (N. C.) 189 (M may not maintain detinue 
for slaves. Decided in 1827). 

3 If M makes an wlira vires sauiuens of a negotiable instrument, it may enforce 
the note against prior parties. Prescott National Bank v. Butler, 157 Mass. 548 (and 
prior cases); Merchants Bank v. Hansen, 33 Minn. 40 (directly overruling Farmers 
Bank v. Baldwin, 23 Minn. 198, and Bank of Rochester v. Pierson, 24 Minn. 140); 
Hennessy v. St. Paul, 54 Minn. 219, 223; Franklin Institution v. Roscoe, 75 Mo. 408. 

Contra, Lazear v. National Union Bank, 52 Md. 48, 125 (but see United German 
Bank v. Katz, 57 Md. 128, 141; Black v. Bank of Westminster, 96 Md. 399, 429). 

“ If M makes an wira vires purchase of a non-negotiable chose in action, it may 
enforce it in the same manner in which any other assignee could have enforced it. 
State Ins. Co. v. Farmers Co., 65 Neb. 31, 41; Farwell Co. v. Wolf, 96 Wis. 10. 
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of N, an innocent party. Collateral attack may properly be allowed, 
even in considering an executed transaction, if the denial of 
such attack would be to the substantial prejudice of an innocent 
party.’ 

It may, however, safely be said that the circumstances are special 
and exceptional where collateral attack should be allowed, if the cor- 
poration seeks to assert the rights of ownership usually incident to an 
executed transaction. Should the converse be true? Should a cor- 
_ poration which has the benefits of ownership be allowed to escape 
the liabilities? Is the result (as distinguished from the reasoning) 
in California Bank v. Kennedy sound? 

It may be urged that this result is sound, since it protects the 
shareholders from losses attendant upon improper investments by the | 
officers of the bank. This raises a fundamental question: for what 
acts, not done by the authority of the associates, is the corporation 
responsible? Certainly not every act done by an officer in the name 
of the corporation is to be considered the act of the corporation. 
Persons who deal with the officers of a corporation are, at least, 
charged with a duty to make reasonable inquiry as to whether the 
act is ultra vires of the corporation, and, if the act is ultra vires, and 
such reasonable inquiry would disclose this, no outsider can charge 
the corporation with any liability because of the act, unless the entire 
body of shareholders has ratified the act, in fact or in law.? It may 
therefore be that the corporation can defend against liability, on the 


1 If M makes an ultra vires purchase of shares of stock in N, N cannot be compelled 
to register M as a shareholder. Franklin Bank v. Commercial Bank, 36 Oh. St. 350. 

Even if M is registered as a shareholder it may not have the right to vote. Memphis 
v. Woods, 88 Ala. 630; Jackson v. Newman, 51 La. Ann. 833; Coler v. Tacoma Co., 
‘65 N. J. Eq. 347; Milbank v. New York R. R., 64 How. Pr. (N. Y.) 20; Parsons 
v. Tacoma Co., 25 Wash. 492, 508. See also Dunbar v. Am. Tel. Co., 224 Ill. 9; 
Bigelow v. Calumet Co., 155 Fed. 869. 

As further illustrating the principle of the text see Straus v. Eagle Insurance Co., 
5 Oh. St. 59 (to be read with White’s Bank v. Toledo Co., 12 Oh. St. 601, 610). 
A insured with M, and suffered a loss. M made an wulira vires purchase of a note by 
A. M was not allowed to set off the note against A’s claim. 

See also Central R. R. Co. v. Penn. R. R. Co., 31 N. J. Eq. 475, 495. 

? This is a topic the adequate discussion of which would in itself take an article. 
See In re European Society Arbitration Acts, L. R. 8 Ch. D. 679; Central Co. v. 
Smith, 76 Ala. 572. 

In California Bank v. Kennedy, one ground of defense was that the stock was 
issued to it without due authority from it in its corporate capacity. But this point 
was not discussed. 
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ground, not that it could not purchase, but that it did not, — that 
the purchase was not an act for which it is responsible. 

Suppose, however, that the entire body of shareholders does ratify 
the act. The Supreme Court doctrine is that this makes no differ- 
ence. “The transaction being absolutely void, could not be con- 
firmed or ratified.” This is a doctrine that the shareholders of a 
‘corporation, M, can authorize or ratify the purchase of shares in 
another corporation, N, that M can receive dividends upon the 
shares so long as N flourishes, but can then take advantage of its 
own wrong and repudiate all liability when N becomes embarrassed, 
and its innocent creditors seek to hold its shareholders to their lia- 
bility. To such a result does the reasoning of Mr. Justice Gray lead. 
It seems flatly wrong, and to deserve the strictures which have been 
made upon it in some of the state courts.’ ‘ 


This article has dealt only with absolute transfers inter vivos. 
There seems to be, on principle and authority, no doubt but that 
such transactions may properly be regarded as executed. Whether 
mortgages, leases, devises, and bequests are to be regarded as exe- 
cuted or executory transactions are questions postponed to a subse- 
quent article. 


In conclusion it is submitted: (1) that the reasoning of Mr. Justice 
Gray in Central Transportation Co. v. Pullman’s Car Co. is fallacious 
and mischievous, strongly resembling the reasoning in the very early 
authorities to the effect that a corporation could not commit a tort, 
and that this reasoning cannot be made the basis of any harmonious 
and equitable system of law to govern wltra vires transactions; (2) that 
a doctrine that collateral attack upon the powers of a corporation may 
be denied is unobjectionable in theory, and beneficial in application, 
and the courts have a duty to determine the proper scope of such a | 
doctrine; (3) that if the wltra vires transaction is executed, and the 
sole question is whether the corporation was a conduit of title, col- 
lateral attack should be denied; (4) that if the wltra vires transac- 


1 Fidelity Insurance Co. v. German Savings Bank, 127 Iowa 591; Hunt v. Hansen 
Malting Co., go Minn. 282; Security Bank v. St. Croix Co., 117 Wis. 211, 218. See 
also Turtelot v. Whithed, 9 N. Dak. 467, 476; Wright v. Pipe Line Co., ror Pa. St. 204. 

The doctrine of the United States Supreme Court was followed in Chemical Bank 
v. Havermale, 120 Cal. 601; Leonhardt v. Small, 117 Tenn. 153; Converse v. 
Emerson Co., go N. E. 269 (IIl.). 
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tion is executed, and the corporation seeks to assert the rights usually 
incident to ownership, collateral attack should, as a general but not 
universal rule, be denied; (5) that if the wlira vires transaction is 
executed, and the corporation seeks to repudiate the liabilities usu- 
ally incident to ownership, collateral attack should be denied. — 
Edward H. Warren. 
CAMBRIDGE, Mass. 
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THE LIABILITY OF AN UNDISCLOSED 
PRINCIPAL, 


I, 


§ 1. Preliminary Considerations as to Liability. — It is ordinarily 
to the interest, as it is usually the duty, of an agent in making con- 
tracts for his principal fully to disclose the fact of the agency and 
to make the contract in the name and on the account of the principal. 
It often happens, however, that the agent will either intentionally or 

unintentionally omit to do this. He may (1) disclose that he has a 
principal but conceal his name and identity; or he may (2) wholly 
conceal the fact that he is an agent and contract as though he were 
himself the principal in the transaction.’ In either of these cases the 
agent usually makes himself personally liable upon the contract. 
In the second case the liability of the agent is ordinarily clear, be- 
cause no other person being known in the transaction, the agent is 
the one upon whom the liability directly rests. In the first case also 
the agent may be liable because, though disclosing the fact that he 
has a principal, but concealing his name, he may be held to have 
pledged his own responsibility. 
Conceding that the agent thus is, or may he, liable upon the con- 
tract, the question arises whether the principal, if discovered, may 
be held liable upon it also. In favor of such a liability it may be 
urged that inasmuch as there is a principal in the transaction who - 
has authorized the contract to be made and who is entitled to its 
benefits, the principal should be held liable upon the contract when 
he is discovered. Against such a liability it may be urged that it is 
contrary to the general principles of contract to permit a person to 
be bound upon a contract who does not appear to be a party to it, 
and that in the case where no principal was known to exist the effect 
of such a rule is to give to the other party the benefit of a liability 
-which he did not contemplate at the time of making the contract and 
for which he did not stipulate. A right to hold the undisclosed prin- 
cipal in such a case would, as was pointed out by a distinguished 
‘English judge, come to the other party as a mere “‘ God-send.” 
33 


. 
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Whatever may be thought where the contract is informal and 
oral, it is. certain that where the contract is in writing, and especially 
where it contains no intimation of the existence of a principal, a 
rational theory for the principal’s liability is not easy to discover. 
The contract is in the name and over the signature of the agent. 
How can that name and signature be treated as the name and signa- 
ture of the principal? If the agent also could not be held upon it, 
it might then be said that the agent’s name had, for the time being, 
been adopted as the business name of the principal, and was there- 
fore, in this case, the name of the principal. But if the agent is to 
be held liable also because it is his name, how can the principal 
be held upon the theory that the name used is not the agent’s name — 
but the business name of the principal? May the name be, at the 
same time, the actual name of the agent and the trade name of the 
principal ? 

A theory of the legal identification of the principal with the agent 
leads to the same result. If the principal and the agent are legally 
one and that one the principal, it may not be difficult to see that the 
contract is the principal’s contract, but it is not easy to see how the 
contract is also the contract of the agent. 

§ 2. General Rule — Undisclosed Principal liable when discovered. 
— Notwithstanding these objections, the considerations making for 
the principal’s liability have generally prevailed under English 
law, though not under the Continental systems, and it is unques- 
tionably the general ruJe of our law that an undisclosed principal, 
when subsequently discovered, may, at the’ election of the other 
party if exercised within a reasonable time, be held liable upon 
all simple non-negotiable contracts made in his behalf by his duly 
authorized agent, although the contract was originally made with 
the agent in entire ignorance of the existence of a principal.’ 


1 Merrill v. Kenyon, 48 Conn. 314; Appeal of National Shoe & Leather Bank, 
55 Conn. 469; Dashaway Ass’n v. Rogers, 79 Cal. 211; Simpson v. Patapsco Guano 
Co., 99 Ga. 168; Baldwin v. Garrett, 111 Ga. 876 (but the matter is regulated by the 
Code, § 3024); Guest v. Burlington Opera House Co., 74 Ia. 457; Steele-Smith 
Grocery Co. v. Potthast, 109 Ia. 413; Edwards v. Gildemeister, 61 Kan. 141; Jones 
v. Johnson, 86 Ky. 530; Ware v. Long, 24 Ky. Law Rep. 696; Hyde v. Wolf, 4 La. 
234; Maxcy Mfg. Co. v. Burnham, 89 Me. 538; Henderson v. Mayhew, 2 Gill (Md.) 
393; Mayhew v. Graham, 4 Gill (Md.) 363; Tobin v. Larkin, 183 Mass. 389; Schen- 
dell v. Stevenson, 153 Mass. 351; Hunter v. Giddings, 97 Mass. 41; Exchange Bank 
v. Rice, 107 Mass. 37; Byington v. Simpson, 134 Mass. 169; Huntington v. Knox, 
7 Cush. (Mass.) 371; Eastern R. R. Co. v. Benedict, 5 Gray (Mass.) 561; Lerned v. 
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The rule applies not only where the principal has in fact received 
the benefits of the contract, but also where the contract still remains 
executory.* 

The rule itself is doubtless an anomaly, but even so it is undoubt- 
edly as well settled as any other rule in the law of Agency.’ 

§ 3. Rule applies to all Simple Contracts. — This general rule im- 
posing obligations upon the undisclosed principal when discovered, 
extends to all contracts made by oral negotiation under his authority. 
It also, by the weight of authority, applies to all simple non-negotiable 
contracts in writing, entered into by an agent in his own name and 
within the scope of his authority, although the name of the principal 
does not appear in the instrument, and was not disclosed, and al- 


Johns, 9 Allen (Mass.) 419; Nat’l Ins. Co. v. Allen, 116 Mass. 398; Schweyer v. Jones, 
154 Mich. 241; Lindeke Land Co. v. Levy, 76 Minn. 364; Simmons Hdw. Co. v. 
Todd, 79 Miss. 163; Weber v. Collins, 139 Mo. 501; Lamb v. Thompson, 31 Neb. 
448; Greenberg v. Palmieri, 71 N. J. L. 83; Elliott v. Bodine, 59 N. J. L. 567; Yates 
v. Repetto, 65 N. J. L. 294; Borcherling v. Katz, 37 N. J. Eq. 150; Jennings v. Davies, 
29 N. Y. App. Div. 227; Taintor v. Prendergast, 3 Hill (N. Y.) 72; Briggs v. Partridge, 
64 N. Y. 357; Cobb v. Knapp, 71 N. Y. 348; Inglehart v. Thousand Island Hotel Co., 
7 Hun (N. Y.) 547; Coleman v. First Nat’l Bank, 53 N. Y. 388; Dykers v. Townsend, 
24N. Y. 61; Meeker v. Claghorn, 44 N. Y. 349; Jessup v. Steurer, 75 N. Y. 613; Adolff 
v. Schmitt, 13 N. Y. Misc. 623; Davis v. Lynch, 31 N. Y. Misc. 724; City Trust Co. 
v. Amer. Brew. Co., 174 N. Y. 486; Patrick v. Grand Forks Merc. Co., 13 N. D. 12; 
Harper v. Tiffin Nat’! Bank, 54 Ohio St. 425; Smith v. Plummer, 5 Whart. (Penn.) 89; 
Hubbert v. Borden, 6 Whart. (Penn.) 91; Rice v. Fidelity & Casualty Co., 1 Lack. 
Leg. News (Penn.) 111; Episcopal Church v. Wiley, 2 Hill (S. C.) Ch. 584; s. c. 
1 Riley (S. C.) Ch. 156; Waddill v. Sebree, 88 Va. ror2; Belt v. Washington Water- 
Power Co., 24 Wash. 387; Ford v. Williams, 2t Howard (U. S.) 287; Moore v. Sun 
Ptg. & Pub. Assn., 41 C. C. A. 506; Boland v. Northwestern Fuel Co., 34 Fed. 523; 


‘Higgins v. Senior, 8 M. & W. 834; Browning v. Provincial Ins. Co., L. R. 5 P. C. 


App. 263; Calder v. Dobell, L. R. 6 C. P. 486; Trueman v. Loder, 11 A. & E. 594; 
Smethurst v. Mitchell, 1 E. & E. 622; Thomson v. Davenport, 9 B. & C. 78. 

1 See Tobin v. Larkin, 183 Mass. 389; Lerned v. Johns, g Allen (Mass.) 419; 
Dykers v. Townsend, 24 N. Y. 61; Hubbert v. Borden, 6 Whart. (Penn.) 91; Waddill 
v. Sebree, 88 Va. ror. 

? Kayton v. Barnett, 116 N. Y. 625. 

In an article upon the general subject by Professor Ames in 18 Yale Law Journal 
443, it is suggested that, instead of attempting to work out a rule under which the ° 
principal can be held directly liable in an action at law, the legal liability should be 
held to be where the contract itself puts it, namely, upon the agent, but that then, in 
as much as it is the duty of the principal to exonerate the agent from the liabilities 
incurred on his account, the other party should be permitted in equity to avail him- 
self of this liability of the principal to the agent, thereby putting the liability ultimately, 


’ where it justly belongs, upon the principal on whose account the contract was made. 


Many practical objections to a remedy purely equitable will, however, at once suggest 
themselves. 
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though the party dealing with the agent supposed that the latter was 
acting for himself;* and this rule obtains as well in respect to con- 


tracts which are required to be in writing, as to those to whose validity 


a writing is not essential.’ 

§ 4. Parol Evidence to identify the Principal. — For the purpose 
of identifying the principal, parol evidence may be admitted. It does 
not violate the principle which forbids the contradiction of a written 
agreement by parol evidence, nor that which forbids the discharging 
of a party by parol from the obligations of his.written contract. The 
writing is not contradicted, nor is the agent discharged; the result 
is, merely, that an additional party is made liable.* As is said by 
learned judge in a Massachusetts case: 


“Whatever the original merits of the rule that a party not mentioned 
in a simple contract in writing may be charged as a principal upon oral 
evidence, even where the writing gives no indication of an intent to 
bind any other person than the signer, we cannot reopen it, for it is as 
well settled as any part of the law of agency.” * 


§ 5. Rule does not apply to Contracts under Seal. — It was a funda- 
mental principle of the common law that, upon an instrument under 
seal, those persons only can be charged who appear upon its face to 


1 Briggs v. Partridge, 64 N. Y. 357; Dykers v. Townsend, 24 N. Y. 61; Coleman 
v. First Nat. Bank, 53 N. Y. 393; Ford v. Williams, 21 How, (U. S.) 289; Weber v. 
Collins, 139 Mo. 501; Waddill v. Sebree, 88 Va. 1012; Belt v. Washington Power Co., 
24 Wash. 387. 

* Tobin v. Larkin, 183 Mass. 389; Borcherling v. Katz, 37 N. J. Eq. 150; Briggs 
v. Partridge, supra. Cf. Bourne v. Campbell, 21 R. I. 490, probably wrong. 

® Higgins v. Senior, 8 M. & W. 834; Huntington v. Knox, 7 Cush. (Mass.) 371; 
Ford v. Williams, 21 How. (U. S.) 287; Lindeke Land Co. v. Levy, 76 Minn. 364 
(overruling Rowell v. Oleson, 32 Minn. 288); Belt v. Washington Power Co., 24 Wash. 
387. There is language contrary in a number of cases though they are practically all 
distinguishable: Ferguson v. McBean, 91 Cal. 63 (a sealed instrument); Gillig v. 
Road Ca., 2 Nev. 214 (a negotiable instrument). Chandler v. Coe, 54 N. H. 561; 
Heffron v. Pollard, 73 Tex. 96; Silver v. Jordan, 136 Mass. 319; Matter of Bateman, 
7 N. Y. Misc. 633; Brown v. Tainter, 114 N. Y. App. Div. 446, sometimes referred to, 
were cases of a disclosed principal and involved a different question, elsewhere con- 
sidered. Murphy v. Clarkson, 25 Wash. 585, is contra, but the court apparently over- 
looked the distinction between ordinary simple contracts in writing and negotiable 
instruments, which was involved in Shuey v. Adair, 18 Wash. 188. 

* Holmes, J., in Byington v. Simpson, 134 Mass. 169 [citing Huntington v. Knox, 
7 Cush. (Mass.) 371; Eastern R. R. v. Benedict, 5 Gray (Mass.) 561; Lerned v. 


Johns, 9 Allen (Mass.) 419; Hunter v. Giddings, 97 Mass. 41; Exchange Bank v. ° 


Rice, 107 Mass. 37; National Ins. Co. v. Allen, 116 Mass. 398; Higgins v. Senior, 
M. & 834]. 
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be the parties to it... Under this rule an undisclosed principal could 
not be charged upon such an instrument.’ 


1 “Where a contract is made by deed, under seal, on technical grounds, no one but 
a party to the deed is liable to be sued upon it, and, therefore, if made by an attorney 
or agent, it must be made in the name of the principal, in’order that he may be a party, 
because otherwise he is not bound by it.” Shaw, C. J., in Huntington v. Knox, 7 Cush. 
(Mass.) 374. 

? Huntington v. Knox, supra; Haley v. Belting Co., 140 Mass. 73; Mahoney v. 
McLean, 26 Minn. 415; Briggs v. Partridge, 64 N. Y. 357; Kiersted v. Orange, etc. 
R. Co., 69 N. Y. 343; Schaefer v. Henkel, 75 N. Y. 378; Henricus v. Englert, 137 
N. Y. 488; Farrar v. Lee, 10 N. Y. App. Div. 130; Whitehouse v. Drisler, 37 N. Y. 
App. Div. 525; Williams v. Magee, 76 N. Y. App. Div. 512; Spencer v. Huntington, 
too N. Y. App. Div. 463 (aff'd without opinion 183 N. Y. 506); Denike v. De Graaf, 
87 Hun, 61 (aff’d,no opinion, 152 N. Y. 650); Benham v. Emery, 46 Hun 156; Smith 
v. Pierce, 60 N. Y. Supp. rorz; Stanton v. Granger, 125 N.Y. App. Div. 174; Willard 
v. Wood, 135 U. S. 309, 313; Badger Silver Min. Co. v. Drake, 31 C. C. A. 378; City 
of Providence v. Miller, 1x R. I. 272. 

Briggs v. Partridge, 64 N. Y. 357, is a leading case. In this case it appeared that an 
agent appointed by parol had, without disclosing his agency, made in his own name 
a contract under seal for the purchase of real estate, but it was held that the contract 
was not enforceable against the principal either as a contract under seal or as a simple 
contract. Andrews, J., said: “‘Can a contract under seal, made by an agent in his 
own name for the purchase of land, be enforced as the simple contract of the real prin- 
cipal when he shall be discovered? No authority for this broad proposition has been 
cited. There are cases which hold that when a sealed contract has been executed in 
such form that it is, in law, the contract of the agent and not of the principal, but the 


' principal’s interest in the contract appears upon its face, and he has received the benefit 


of performance by the other party, and has ratified and confirmed it by acts in pais, 


. and the contract is one which would have been valid without a seal, the principal may 


be made liable in assumpsit upon the promise contained in the instrument, which may 
be resorted to to ascertain the terms of the agreement. . . . The plaintifi’s agree- 
ment in this case was with Hurlburd (the agent) and not with the defendant. The 
plaintiff has recourse against Hurlburd on his covenants, which was the only remedy 
which he contemplated when the agreement was made. No ratification of the contract 
by the defendant is shown. To change it from a specialty to a simple contract, in order 
to charge the defendant, is to make a different contract from the one the parties in- 
tended. A seal has lost most of its former significance, but the distinction between 
specialties and simple contracts is not obliterated. A seal is still evidence, though not 
conclusive, of a consideration. The rule of limitation in respect to the two classes of 
obligations is not the same. We find no authority for the proposition that a contract 
under seal may be turned into the simple contract of a person not in any way appear- 
ing on its face to be a party to, or interested in it, on proof dehors the instrument, that 
the nominal party was acting as the agent of another, and especially in the absence of 
any proof that the alleged principal has received any benefit from it, or has in any way 
ratified it, and we-do not feel at liberty to extend the doctrine applied to simple con- 
tracts executed by an agent for an unnamed principal, so as to embrace this case.” 
See also Tuthill v. Wilson, go N. Y. 423. So the rule that an unnamed and unknown 
principal shall stand liable for the contract of his agent does not apply to a lease under 
seal. The relation between the owner of land and those who occupy it is of a purely 
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The common-law incidents attached. to the presence of a seal were 
confessedly highly technical, and efforts have been made in many 
places to abolish them. In several States statutes have been enacted, 
though not always in the same form or having the same effect. In 
Minnesota, for example, the statute has abolished seals and declared 
that the addition of a seal to an instrument shall “not affect its 
character in any respect.” Under this statute it has been held that 
an undisclosed principal may be charged upon an instrument under 
seal.’ 

On the other hand in Texas, where the statute declares that a seal 
shall not be necessary to the validity of any contract, etc., and that 
the addition of a seal shall not “in any way affect the force and effect 
of the same,” it was held that the statute had not changed the com- 
mon-law rule with respect to the undisclosed principal.’ 

§ 6. With reference to authority for the execution of in- 
struments, a distinction has been made, between instruments to 
whose validity a seal is an essential and those to which a seal may 
happen to be attached but which would be perfectly valid and effec- 
tive without it, — it being held in the latter case that the unnecessary 
seal might be disregarded as so much surplusage and the instrument 
dealt with, so far as authority for its execution is concerned, as though 
no seal were attached. 

Extending that doctrine still further, it has been suggested that it 
may be availed of here, — that is to say, that for the purpose of 
charging an undisclosed principal an unnecessary seal may be re- 
garded as non-existent; and a number of cases have adopted the 


legal character, and the fact that a lessee takes a lease for an unnamed principal, but 
in his own name, will not render the unnamed principal liable for the rent. Borcher- 
ling v. Katz, 37 N. J. Eq. 150. And this is true although the fact of the agency is 
recited and it extrinsically appears that the lessee acted as agent, and although the prin- 
_ cipal occupies the premises without assignment of the lease and furnishes money to 
pay the rent. Kiersted v. Orange, etc. R. R. Co., 69 N. Y. 343. See also Haley v. 
Belting Co., 140 Mass. 73; Schaefer v. Henkel, 75 N. Y. 378; Rand v. Moulton, 72 
N. Y. App. Div. 236. 

A contract for the sale of land made by the agent under seal in his own name and 
not disclosing any principal cannot be specifically enforced against the principal 
even though it be alleged that he ratified it. Stanton v. Granger, 125 N. Y. App. Div. 
174. No action for damages against the principal will lie in such a case. Mahoney 
v. McLean, 26 Minn. 415. i 

Streeter v. Janu, go Minn. 393. To same effect, Gibbs v. Dickson, 33 Ark. 
107, 

? Sanger v. Warren, 91 Tex. 472. See also Jones v. Morris, 61 Ala. 518, 524. 
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suggestion, at least so far as to permit the undisclosed principal to 
sue upon the contract.' 

So far as action upon the contract itself is concerned, however, 
many other cases, chiefly in New York, have refused to apply this 
theory, and have held to the general rule.’ 

In a few cases contracts clearly intended to be the contract of the 
principal, but sealed with the seal of the agent, have been held en- 
forceable by and against the principal as simple contracts.° 

There undoubtedly may also be cases in which, though no action 
will lie against the principal upon the contract itself, there may yet 
be such elements of adoption or receipt of benefits of a contract 
actually authorized by him as to justify a recovery against him upon 
an implied promise.‘ 

§ 7. Does not apply to Negotiable Instruments. —In addition to 
the limitation upon the principal’s liability growing out of the nature of 
the instrument under seal, “there is,” as pointed out in a case already 
referred to,° “a well-recognized exception to the rule in the case of 
notes and bills of exchange, resting upon the law merchant. Persons 
dealing with negotiable instruments are presumed to take them on 
the credit of the parties whose names appear upon them; and a 
person not a party cannot be charged upon proof that the ostensible 
party signed or indorsed as his agent.” ‘This doctrine has been ap- 
plied in many cases.° 

It is entirely possible, however, notwithstanding this rule, that an 
action may, in many instances, be maintained against the principal, 


1 Stowell v. Eldred, 39 Wis. 614; Kirschbon v. Bonzel, 67 Wis. 178; Lancaster v. 
Knickerbocker Ice Co., 153 Pa. 427; Love v. Sierra Nevada, etc. Co., 32 Cal. 
639. 

2 Briggs-v. Partridge, 64 N. Y. 357; Kiersted v. Orange, etc. R. Co., 69 N. Y. 
343; Schaefer v. Henkel, 75 N. Y. 378; Henricus v. Englert, 137 N. Y. 488; Spencer 
v. Huntington, roo N. Y. App. Div. 463; Denike v. De Graaf, 87 Hun (N. Y.) 61; 
Smith v. Pierce, 60 N. Y. Supp. rorr; Stanton v. Granger, 125 N. Y. App. Div. 174, 
and other New York cases cited supra. 

3 Randall v. Van Vechten, rg Johns. (N. Y.) 60; Dubois v. Delaware & Hud. 
Canal Co., 4 Wend. (N. Y.) 285. 

* Moore v. Granby Mining Co., 80 Mo. 86. 

5 Briggs v. Partridge, 64 N. Y. 357. 

° Heaton v. Myers, 4 Colo. 59; Sparks v. Dispatch Transfer Co., 104 Mo. 531; 
Webster v. Wray, 19 Neb. 558; Cortland Wagon Co. v. Lynch, 82 Hun (N. Y.) 173; 
Ranger v. Thalmann, 84 N. Y. App. Div. 341; affirmed on opinion below, 178 
N. Y. 574; Andenton v. Shoup, 17 Ohio St. 126; Shuey v. Adair, 18 Wash. 188; 
Cragin v. Lovell, og U. S. 194; Ducarrey v. Gill, Mood. & Mal. 450. 
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not upon the note itself, but upon the consideration for which it was 
given." 

§ 8. Exceptions to the General Rule. — The general rule, moreover, 
is subject to certain exceptions. Of these the most direct and imme- 
diate are two. One of them grows out of the question whether the 
other party should be permitted to recover of the principal if the 
latter has already paid, credited, or settled with the agent. The 
other, whether such a recovery should be allowed if the other party 
has already taken steps indicating that he intends to charge the 
agent. 

For the purpose of discussion, these two exceptions may be 
tentatively stated as follows: 

1. Where Principal has settled with Agent. — That the principal 
is not liable where, before the other party has intervened with his 
claim, the principal has settled with, paid, or credited the agent in 
good faith, and in reliance upon such a state of conduct or represen- 
tations on the part of the other party as to reasonably lead the prin- 
cipal to infer that the agent had already settled with such other party, 
or that the latter looks exclusively to the agent for payment. 

2. Where other Party has elected to hold Agent only. —'That the 
principal cannot be held liable where the other party, with full knowl- 
edge as to who was the principal, and with the power of choosing 
between him and the agent, has distinctly and unquestionably elected 


to treat the agent alone as the party liable. 


§ 9. Of the First Exception — Change in Accounts — Misleading 
Conduct. — This subject has been much discussed in the English 
courts and various and conflicting rules have been laid down in 
successive cases. Some of these rules have been adopted by the 
courts and text-writers in this country, but have been afterwards de- 
nied or limited by later cases in the English courts, and the result 
has been an exceedingly unsatisfactory condition of the law. 

§ 10. Thomson v. Davenport.— One of the earliest of these 
cases is that of Thomson v. Davenport,’ decided in the Court of 
King’s Bench in 1829. In that case the agent disclosed that he was 
acting for a principal in Scotland but did not disclose his principal’s 
name. Lord Tenterden, in his opinion, said: 


“T take it to be a general rule, that if a person sells goods (supposing at 
the time of the contract he is dealing with a principal), but afterwards 


? Coaling Co. v. Howard, 130 Ga. 807. 2 g Barn. & Cress. 78. 
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discovers that the person with whom he has been dealing is not the prin- 
cipal in the transaction, but agent for a third person, though he may in the 
‘meantime have debited the agent with it, he may afterwards recover the 
amount from the real principal; subject, however, to this qualification, 
that the state of the account between the principal and the agent is not 
altered to the prejudice of the principal ” ; 


and Bayley, J., in the same case, said: 


“‘Where a purchase is made by an agent, the agent does not, of necessity, 
so contract as to make himself personally liable; but he may do so. If he 
does make himself personally liable, it does not follow that the principal 
may not be liable also, subject to this qualification, that the principal shall 
not be prejudiced by being made personally liable if the justice of the case 
is that he should not be personally liable. If the principal has paid the 
agent, or if the state of accounts between the agent and the principal would 
make it unjust that the seller should call on the principal, the fact of pay- 
ment or such a state of accounts would be an answer to the action brought 
by the seller where he had looked to the responsibility of the agent.” 


The rule as laid down by Lord Tenterden was approved by Mr. 
Parsons in his work on Contracts,’ and by Judge Story in his work. 
on Agency.” It was also adopted in Indiana.* 

§ 11. Heald v. Kenworthy. — Following this case came Heald 
v. Kenworthy,‘ decided in the Exchequer in 1855. The case arose 
upon the sufficiency of a plea to a declaration for goods sold and 
delivered. The plea alleged that the goods were bought for defend- 
ant by his agent; that the latter bought in his own name and not in 
that of defendant; that plaintiff gave credit to the agent not know- 
ing of defendant; and that while plaintiff still gave credit to the agent 
defendant, in good faith, “at reasonable and proper times and ac- 
cording to the usual course of dealing” between himself and his 
agent, settled with the agent, believing and having reason to believe 
that the latter would settle with the plaintiff. 

The plea was held not to be good. The expressions of Lord 
Tenterden and Bayley, J., were shown to be mere dicta, and were 
held to be inaccurate statements of the law. Parke, B., who de- 
livered the leading opinion, limited the rule to those cases in which 
the principal has been misled by the action of the seller, saying: 


1 1 Parsons on Contracts, 63. ? Story on Agency, § 449. 
8 Thomas v. Atkinson, 38 Ind. 248. * ro Exch. 739. 
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“Tf the conduct of the seller would make it unjust for him to call upon 
the buyer for the money, as, for example, where the principal is induced 


-by the conduct of the seller to pay his agent the money on the faith that - 


the agent and seller have come to a settlement on the matter, or if any 
representation to that effect is made by the seller, either by words or con- 
duct, the seller cannot afterwards throw off the mask and sue the principal.” 


§ 12. Armstrong v. Stokes. — Afterwards arose the case of Arm- 
strong v. Stokes,’ decided in the Court of Queen’s Bench in 1872. 
In this case J. & O. Ryder, who were commission merchants at Man- 
chester, acting sometimes for themselves and sometimes as agents, 
having received an order for goods from defendants, bought them of 
plaintiff, without disclosing that they were not acting for themselves. 

J. & O. Ryder delivered the goods to defendants, who paid for 
them in good faith. Afterward J. & O. Ryder failed, not having 
paid the plaintiff. Later it was discovered by plaintiff that J. & O. 
Ryder had bought the goods for the defendants, and thereupon the 
plaintiff brought the action to charge defendants as undisclosed 
principals, but it was held that defendants’ payment to J. & O. 
Ryder was a bar to recovery. Blackburn, J., who delivered the 
opinion of the court (Blackburn, Mellor, and Lush), held that the 
rule laid down by Parke, B., was too narrow, and cited and approved 
that advanced by Lord Tenterden and Mr. Justice Bayley. 

Referring to the rule of Parke, B., the court say: 


“We think that if the rigid rule thus laid down were to be applied to 
those who were only discovered to be principals after they had fairly paid 
the price to those whom the vendor believed to be the principals, and to 
whom alone the vendor gave credit, it would produce intolerable hard- 
ship. It may be said, perhaps truly, this is the consequence of that which 
might originally have been a mistake, in allowing the vendor to have re- 
course at all against one to whom he never gave credit, and that we ought 
not to establish an illogical exception in order to cure a fault in a rule. 
But we find an exception (more or less extensively expressed) always men- 
tioned in the very cases that lay down the rule; and without deciding any- . 
thing as to the case of a broker, who avowedly acts for a principal (though 
not necessarily named), and confining ourselves to the present case, which 
is one in which, to borrow Lord Tenterden’s phrase in Thomson v. Daven- 
port,’ the plaintiff sold the goods to J. & O. Ryder (the agents), ‘suppos- 
ing at the time of the contract he was dealing with a principal,’ we think 


+L. R. 7 Q. B. 598, 3 Eng. (Moak) 217. 2 Supra. 


| 
q 
| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 


THE LIABILITY OF AN UNDISCLOSED PRINCIPAL. 523 


such an exception is established. We wish to be understood as expressing 
no opinion as to what would have been the effect of the state of the accounts 
between the parties if J. & O. Ryder had been indebted to the defendants 
on a separate account, so as to give rise to a set-off or mutual credit between 
them. We confine our decision to the case where the defendants, after 
the contract was made, and in consequence of it, bond fide and without 
moral blame, paid J. & O. Ryder at a time when the plaintiff still gave 
credit to J. & O. Ryder and knew of no one else. We think that after 
that it was too late for the plaintiff to come upon the defendant.” 


§ 13. Irvine v. Watson — In the Queen’s Bench. — This case, in 
its turn, was followed by Irvine v. Watson,’ decided in the Queen’s 
Bench in 1879, in which Bowen, J., laid down the following rules: 


“There are two classes of sales through an agent to an undisclosed 
principal which it is necessary to distinguish. 1. Where the seller sup- 
poses himself to be dealing with a principal, but discovers afterwards that 
he has been selling to an agent, and that there is an undisclosed principal 
behind, the law allows the seller to have recourse on such discovery to the 
undisclosed principal, provided always? that the principal has not mean- 
while paid the agent, or that the state of accounts between the principal 
and agent does not render it unjust, 7. e., inequitable that the seller should 
any longer look to the principal for payment. This statement of the pro- 
viso which relieves the undisclosed principal in certain cases from all 
necessity to pay the seller was thought by Parke, B., and the other judges 
in Heald v. Kenworthy * to be too large without further explanation, and 
they expressed the view that the only case in which the seller under such 
circumstances was precluded from having recourse to the undisclosed 
principal when discovered, was when the seller, by some conduct of his 
own, had misled the principal into paying or settling with his agent in the 
interim. The principal, such is the reasoning of the Court of Exchequer, 
has originally authorized his agent to create a debt, and the principal 
cannot be discharged from the debt unless the seller has estopped himself, 
by his conduct, from enforcing it against him. The Court of Queen’s 
Bench in Armstrong v. Stokes* do not adopt this narrower version of 
Lord Tenterden’s and Mr. Justice Bayley’s proviso. They revert to the 
wider language used by Lord Tenterden and Bayley, J., in Thomson v. 
Davenport,° and it must now be taken to be the law that a seller who has 
given credit to an agent, believing him to be a principal, cannot have re- 


1 5 Q. B. Div. 102, 29 Eng. Rep. (Moak) 186. 

? See per Lord Tenterden, C. J., and Bayley, J., in Thomson v. Davenport, 9 B. 
& C. 78. 
ro Exch. 745. Supra, 5 Supra. 
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course against the undisclosed principal, if the principal has bond fide paid 
the agent at a time when the seller still gave credit to the agent, and knew 
of no one else except him as principal. 

“2, The present case is one that belongs to a distinct but analogous 
class. At the time of the dealing in the goods, the seller was informed that 
the person who came to buy was buying for a principal, but was not told, 
and did not ask, who that principal was, nor anything further about him. 
Thomson v. Davenport! is the leading authority to show that, in such a 
case, where no payment or settlement in account between the undisclosed 
principal and his agent has intervened, the seller may afterwards have 
recourse to the undisclosed principal. But what if the undisclosed prin- 
cipal has meanwhile innocently paid or settled with his agent? If indeed 
such payment or settlement is the result of any misleading conduct on the 
part of the seller, then, no doubt, the general principle alluded to in Heald 
v. Kenworthy ? would equally apply, and the seller could no longer pursue 
his remedy against the man whom he had misled. But is this the only 
proviso, or must a wider proviso still in the present class of cases be en- 
grafted on the statement of the rule, similar to the proviso as finally sanc- 
tioned in Armstrong v. Stokes. This was a case in which, at the time of 
sale, exclusive credit had been given by the seller to the agent, who bought 


in his own name as principal. In the present instance the agent bought, 


it is true, in his own name, but held out to the seller the additional ad- 


vantage of the credit of an unnamed principal behind. What difference 


to the liability of the principal does this make? It is obvious that when, 
as in Armstrong v. Stokes,‘ the seller deals exclusively with the agent as 
principal, the seller sells knowing, if his buyer turns out to have a prin- 
cipal behind him, the principal will have, at all events, been justified in 
assuming, as the fact is, that the seller deals simply with the agent. The 
principal may be expected to arrange with his agent on this basis. If be- 
fore recourse is had to him, the undisclosed principal has put his agent 
in funds to pay, the seller cannot afterward object that the undisclosed 
principal, who had a right to suppose his credit was not looked to in the 
matter, should have held his hand. The case is altered where the agent, 
when buying, states he has a principal whose existence, though he does 
not name him, he is authorized in mentioning. I think that the liability 
of the principal, who under such circumstances pays his agent, to pay over 
again to the seller must depend in each case on what passes between the 
seller and the agent, acting within the scope of his authority, and on the 
precise nature of the contract which the agent has lawfully made... . 
The essence of such a transaction is that the seller, as an ultimate resource, 


Supra. Supra. 
3 Supra, * Supra. 
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looks to the credit of some one to pay him if the agent does not. Till the 
agent fails in payment, the seller does not want to have recourse to this 
additional credit. It remains in the background; but if, before the time 
comes for payment, or before, on non-payment by the agent, recourse can 
be fairly had to the principal whose credit still remains pledged, the prin- 
cipal can pay or settle his account with his own agent, he will be depriving 
the seller behind the seller’s back of his credit. It surely must, at all events, 
be the law that in the case of sales of goods to a broker the principal, known 
or unknown, cannot, by paying or settling before the time of payment 
comes, with his own agent, relieve himself from responsibility to the seller, 
except in the one case where exclusive credit was given by the seller to 
the ‘agent. But may the payment or settlement to or with the agent be 
safely made in such a case after the day of payment has arrived, and if so 
within what time? It seems to me that it can only safely be made if a de- 
lay has intervened which may reasonably lead the principal to infer that 
the seller no longer requires to look to the principal’s credit, — such a delay, 
for example, as leads to the inference that the debt is paid by the agent, or 
to the inference that, though the debt is not paid, the seller elects to abandon ~ 
his recourse to the principal and to look to the agent alone.” 


§ 14. Irvine v. Watson in the Court of Appeal. — Irvine v. Watson, 
however, went to the Court of Appeal," where, while the result reached 
below was affirmed, the court declare the rule as laid down by Parke, 
B., in Heald v. Kenworthy, to be the true one. 

The court did not expressly overrule Armstrong v. Stokes [Bram- 
well, L. J., spoke of it as “a very remarkable case”; and Brett, L. J., 
declared it depended upon “the peculiar customs obtaining in Man- 
chester in relation to the business of commission merchants”], as 
the difference in the facts enabled them to draw a distinction between 
the cases, but Bramwell, L. J., said: 


“Tt is to my mind certainly difficult to understand that distinction, or 
to see how the mere fact of the vendor’s knowing or not knowing that the 
_ agent has a principal behind him can affect the liability of that principal. 
I should certainly have thought that his liability would depend upon what 
he himself knew, that is to say, whether he knew that the vendor had a 
claim against him and would look to him for payment in the agent’s 

default ” ; 


and Brett, L. J., said: 


15Q. B. Div. 414. The opinions differ more or less as reported in these various 
reports. The quotations in the text are made from the official edition. 


526 HARVARD LAW REVIEW. 


“If the case of Armstrong v. Stokes arises again, we reserve to ourselves 
sitting here, the right of reconsidering it.” 


The distinction of Parke, B., was again approved in Davison v. 
Donaldson,’ decided in the Court of Appeal in 1882. 

The result, therefore, of the English cases seems to be to limit the 
exception to that first stated by Parke, B. 

§ 15. What is Misleading Conduct. —'The question of what acts 
or conduct of the other party may be sufficient to reasonably lead 
the principal to believe that the agent only is relied upon, has not 
been much considered, and it is not one which readily lends itself 
to definite rules. It must be largely a question of fact in each par- 
ticular case. In Irvine v. Watson’ the defendants had given their 
broker an order to buy goods and the broker had bought them in 
his own name of the plaintiffs, stating that he had a principal but not 
disclosing his identity. The invoice given by plaintiffs to the broker 
stated that the terms were, “Cash (or before delivery if required) 
allowing 24 per cent discount.” The broker rendered to defendants 
a statement of the purchase stating terms of payment, “Cash, less 
24 per cent.” The sellers however did not insist upon cash on or 
before delivery. They made no demand on the broker for payment 
for five or six days. Then they demanded payment from him at 
intervals for about ten days, after which, the broker having stopped 
payment, they made demand for the first time upon defendants. In 
the meantime defendants had paid the broker. Under these circum- 
stances defendants urged that they had a right to believe from the 
fact that the terms were “cash,” that plaintiffs would not have de- 
livered the goods unless they had gotten their pay, and that therefore 
defendants were justified in paying the broker within the rule of 
Heald v. Kenworthy. It appeared, however, that even where the 


1L. R. 9 Q. B. Div. 623. 

. ® Irvine v. Watson, 5 Q. B. Div. 414. 

In Kymer v. Suwercropp, 1 Camp. 109, it was said that permitting the time of pay- 
ment to pass without a demand upon the principal was a misleading circumstance; 
but no such point was actually involved in the case. See Sniyth v. Anderson, 7 C. B. 
2t. Cf. Macfarlane v. Giannacopulo, 3 H. & N. 860. See this point in Armstrong v. 
Stokes, supra; also the argument in Heald v. Kenworthy, 10 Exch. 739. 

In Horsfall v. Fauntleroy, ro B. & C. 755, a statement in a sales catalogue that 
the terms of credit on which the agent bought were bill at two months was held suffi- 
cient to lead the principal to believe that the agent must have given his bill for the 
goods and to protect him in thereupon accepting the agent’s draft. 
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terms of sale were “cash,” there was no fixed custom of insisting 
upon payment at the precise time of delivery, and that it was not in- 
frequent to allow a few days of grace after delivery. It also appeared 
that defendants had paid the broker (by accepting his draft which 
he immediately discounted) before part of the goods had in fact 
been delivered. It was held that these facts furnished no sufficient 
evidence that defendants had been misled by the plaintiffs. Bram- 
well, L. J., said: 


_ “The terms of the contract were ‘cash on or before delivery,’ and it is 

said that the defendants had a right to suppose that the sellers would not — 
deliver unless they received payment of the price at the time of delivery. I 
do not think, however, that this is a correct view of the case. The plaintiffs 
had a perfect right to part with the oil to the broker without insisting 
strictly upon their right to prepayment, and there is, in my opinion, noth- 
ing in the facts to justify the defendants in believing that they would so 
insist. No doubt if there was an invariable custom in the trade to insist 
on prepayment where the terms of the contract entitled the seller to it, 
that might alter the matter; and in such case non-insistence on prepayment 
might discharge the buyer if he paid the broker on the faith of the seller 
already having been paid. But that is not the case here: the evidence 
shows that there is no invariable custom to that effect.” 


In Davison v. Donaldson * one of several owners of a boat bought 
supplies for her of the plaintiffs. The latter knew that there were 
other owners, though it does not appear that he knew who they were. 
The goods were charged to the one who bought them. He collected 
the amount from the other co-owners but did not pay the plaintiff. 
The plaintiff finally sued the other owners. Their defense was that 
they had settled with the managing owner believing that he had paid 
the plaintiff, and that they had been misled by the fact that the plain- 
tiff had not pressed his claim against the purchaser who had now 
become insolvent. It did not appear, however, that there had been 
any unreasonable delay at the time they settled with the managing 
owner, and the real gist of the defendants’ contention was that if 
they had known of plaintiffs’ claim against them they could have 
recovered the money from the managing owner before he became 
insolvent. This was held not sufficient to release defendants. 
Jessel, M. R., said: 


1 Davison v. Donaldson, 9 Q. B. Div. 623. See also The Huntsman [1894], 
p. 214. 
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“The principal cannot be heard to say that the subsequent conduct of 
the plaintiff induced him not to sue the agent for repayment of the money. 
Independently of the settlement of accounts there is no evidence that the 
mere abstaining from pressing the agent is an injury to the principal. A 
debtor must find out his creditor and go and pay him. . . . No doubt in 
many cases principals may reasonably rely on the honor of their agents, 
and may not require vouchers; but when they come into a court of law 
and seek to excuse themselves from liability, and it turns out that they 
have not required the production of vouchers, they must expect the court 
to deal strictly with them.” 


Bowen, L. J., said: 


“T do not say that in very special circumstances mere delay may not 
amount to misrepresentation: it may be conduct misleading the defend- 
ant. But that can only be when there is something in the original contract 
or in the conduct of the parties which renders the delay misleading. The 
creditor is not obliged to apply to all his debtors if he can get payment 
from one of them.” 


This case, however, as was pointed out by the judges, was not the 
mere case of principal and agent because the defendants were co- 
owners or partners with the managing owner and jointly liable with 
him. 

Giving the agent a receipt for the price, even though mistakenly, 
_upon the strength of which the principal in good faith pays or credits 
the agent, will be such conduct as protects the principal.* 

§ 16.——It must be kept in mind that this exception differs 
from the one to be discussed in a subsequent article. This is not 
a question of election but of misleading. It is essential here that the 
principal shall have done something — shall have paid or credited . 
or otherwise altered his situation — which will prejudice him if he 
now be called upon to pay. No such act is necessary where election 
alone is involved. | 

It is also possible that that which would not suffice to constitute 
an election may be sufficient to relieve the principal under this rule — 
if he has reasonably acted upon it to his prejudice. For example, 
the commencement of suit against the agent is, as will be seen, not 
usually regarded as sufficient to constitute an election. But would 
the principal be liable again if, after the other party who knows 


1 Cheever v. Smith, 15 Johns. (N. Y.) 276; English v. Rauchfuss, 21 N. Y. Misc. 
494; Brown v. Telegraph Co., 30 Md. 39; Hyde v. Wolf, 4 La. 234. 
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there is a principal has sued the agent, the principal in reliance 
thereon should pay the agent? 

§ 17. The Rule in the United States. _ The subject has not very 
frequently arisen in the United States, and has not been thoroughly 
considered in any very recent case by a court of last resort. In the 
earlier cases, as was naturally to be expected, the tendency was to 
follow the rule laid down by Judge Story and Professor Parsons, 
based upon the dictum of Lord Tenterden.’ A general statement 
of the rule was made some years ago by the New York Court of 
Appeals? with the exception, “provided he has not in the meantime _ 
in good faith paid the agent’; but the statement was a mere dictum. 
Most of the cases which have arisen since Irvine v. Watson was de- 
cided by the Court of Appeal have either ignored that decision or 
apparently failed to note its full significance.® 

§ 18. General Conclusions. — Notwithstanding the remarks of 
Bramwell, L. J., the distinction between the case where the other 
party knows that there is a principal in existence though he does not 


1 Thus, for example, in 1847, in Clealand v. Walker, 11 Ala. 1058; in 1855, in Fish 
v. Wood, 4 E. D. Smith (N. Y. Com. Pleas), 327; in 1871, in Thomas v. Atkinson, 
38 Ind. 248; in 1879, in McCullough v. Thompson, 45 N. Y. Super. 449. See also 
Ketchum v. Verdell, 42 Ga. 534; Emerson v. Patch, 123 Mass. 541. The Georgia 
code enacts substantially the rule of Thomson v. Davenport. 

On the contrary, in 1866, in York County Bank v. Stein, 24 Md. 447, the rule of 
Baron Parke in Heald v. Kenworthy was approved in reliance upon the statement of 
the editor of Story on Agency. 

? Knapp v. Simon (1884), 96 N. Y. 284. 

3 The question was quite fully considered in 1885 in Laing v. Butler, 37 Hun 
(N. Y.) 144. The court cites Armstrong v. Stokes and Irvine v. Watson as applying 
to different classes of cases, and apparently without attaching much importance to the 
comments made upon the former case by the Court of Appeal when Irvine v. Watson 
was before it. 

There is also a very interesting discussion in Fradley v. Hyland (1888), 37 Fed. 
49; Irvine v. Watson, in the Queen’s Bench Division, is cited, but not the case in the 
Court of Appeal. 

A very general reference to the matter is made in Berry v. Chase, 146 Fed. 625. 
See the cases reviewed (in 1889) by Mr. John W. Beaumont in 23 American Law 
Review 565. 

The question was involved in Nicholson ». Pease, 61 Vt. 534, and the syllabus in- 
dicates the case as holding that “‘a traveling salesman who is furnished with money by 
his employer to pay his expenses while on the road, cannot bind his principal for the 
payment of such expenses if, before receiving notice from the party extending such 
credit, the employer has settled with his salesman and allowed him the amount of such 
expenses.” There is, however, no discussion of this point in the opinion. 

There is a statement of the English rule as a dictum in Simmons Hardware Co. v. 
Todd, 79 Miss. 163, and Guest v. Burlington Opera House Co., 74 Iowa 457. 

34 
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know who he is, and that where he is totally ignorant of the existence 
of such a person, seems not without significance. Certainly if the 
other party is to be charged with the consequences of his misleading 
conduct, it seems much more reasonable and just to do so where he 
knows that there is a principal whose actions may be affected by his 
conduct than where he has no such knowledge. It may be suggested 
that every person who deals without expressly excluding that possi- 
bility may always be regarded as potentially an agent with an un- 
disclosed principal; but the suggestion seems forced, if not fanciful. 
_ Nevertheless, the rule of Parke, B., seems on the whole to be rea- 

sonable and just. If a principal sends an agent to buy goods for him 
and on his account, it is not unreasonable that he should see that 
they are paid for. Although the seller may consider the agent to be 
the principal, the actual principal knows better. He can easily pro- 
tect himself by insisting upon evidence that the goods have beer paid 
for, or that the seller, with full knowledge of the facts, has elected to 
rely upon the responsibility of the agent; and if he does not, but, ex- 
‘cept where misled by some action of the seller, voluntarily pays the 
agent without knowing that he has paid the seller, there is no hard- 
ship in requiring him to pay again. If the other party has the right, 
within a reasonable time, to charge the undisclosed principal upon 
his discovery, — and this right seems to be abundantly settled in the 
law of agency, — it is difficult to see how this right of the other party 
can be defeated, while he is not himself in fault, by dealings between 
the principal and the agent, of which he had no knowledge, and to 
which he was not a party. 

Floyd R. Mechem. 
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CRIMINAL CONSPIRACIES IN RESTRAINT 
OF TRADE AT COMMON LAW. 


HE federal courts have now very thoroughly settled the scope 

of the Sherman Anti-Trust Act of 1890. A large number of 
states have passed legislation making certain combinations in re- 
straint of trade criminal, and the courts of these states have adjudged 
a considerable number of cases arising under such laws. New reme- 
dies are, however, being continually suggested, and it is therefore 
important that the ground should be cleared by an understanding 
of the principles of the common law affecting trade combinations. 
A discussion of these principles from the point of view of the criminal 
law will be the scope of the present article. 

The first case it is believed, in which the criminality of a trade 
combination has been directly passed upon in a jurisdiction where no 
statute affecting the case exists, is that of State v. Eastern Coal Com- 
pany.’ This case arose on a demurrer to an indictment which charged 
substantially that the five defendants, consisting of four corpora- 
tions and one individual (the occupations of the defendants not 
being stated) did “combine, confederate and conspire together by 
divers unlawful and fraudulent devices, contrivances and acts un- 
lawfully to regulate the price at which coal should be sold in the 
City of Providence, which said coal was then and there an article of 
prime necessity to the public and the consumers thereof.” 

The court sustained the demurrer. The rationale of the decision 
was that monopoly was the gist of the common-law offense, and that 
as it did not appear from the indictment that the defendants were 
coal dealers, or that they had any power of control over the coal 
trade, they could not create a monopoly. The court put itself on 
record, obiter, as of the opinion that if a monopoly of a prime 
necessity of life were shown to exist, it would have been criminal. 

In this case, the state in order to sustain the indictment was obliged 
to contend that any agreement to regulate the price of a prime neces- 
sity of life was criminal at common law, and the court in sustaining 
the demurrer necessarily decided that this was not so. The question 


1 29 R. L. 254. 
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involved in the decision is briefly this: Shall business men be allowed 


under any circumstances to make agreements fixing the prices of 


commodities ? 

The Sherman Act, as interpreted by the courts, has decided this 
question to a considerable extent for combinations doing an inter- 
state business, and has made illegal all agreements “restraining 
trade,” whether reasonable or unreasonable.’ It has been consistent, 
however, and has applied the same rule to labor combinations that 
applies to combinations of capital.’ 

At common law, on the other hand, labor combinations, agree- 
ments to strike, peaceable primary boycotts, and the like are very 
generally upheld, unless they go to the extent of unreasonableness, 


-as in the case of secondary boycotts. Some regulations of capital 


are undoubtedly necessary, but if the law deems criminal combi- 
nations to secure a fair profit, while it upholds combinations to se- 
cure fair wages, the employer of labor bids fair to be crushed between 
the upward pressure of labor on the one side and the downward pres- 
sure of competition and the criminal law on the other. Competition 
for him is likely to become, not the life, but the death of trade. _ 

Few of the typical trade agreements contemplate the doing of any- 
thing that is ordinarily regarded as criminal or even civilly unlawful 
if done by an individual. The great majority of them that have come 
into the courts have related to the establishment of prices, either 
directly or indirectly, and an individual, unless engaged in business 
of a public or quasi-public character, may fix his own prices or even 
refuse to sell his commodities at all, as he pleases. Accordingly it 
is probably necessary to resort to some doctrine of the law of con- 
spiracy in order to.impress the mark of criminality upon agreements 
or combinations to do things which the individual might do with 
impunity so far as the criminal law is concerned. To determine the 
criminality of such trade combinations the end sought to be accom- 
plished and the means of accomplishing it must be examined, for it 
is elementary that the character of means and end is the determin- 
ing feature of a criminal conspiracy. 


1 U. S. v. Freight Association, 166 U. S. 290; U.S. v. Joint Traffic Association, 
171 U.S. 505, 570; Bement v. Nat. Harrow Co., 186 U. S. 70, 92; Addyston Pipe & 
Steel Co. v. U. S., 175 U. S. 211; Harlan, J., in Northern Securities Co. v. U. S., 193 
U. S. 197, 331. See 23 Harv. L. REv. 353. 

2 See Loewe v. Lawlor, 208 U. S. 274 (Danbury Hatters’ Case). 
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“A conspiracy is a confederation to do something unlawful either 
as a means or an end.” * 

So also the courts have often said, that “before the courts can 
punish or prevent a conspiracy, either the act conspired or the manner 
of its doing must be unlawful.” ? 

Two classes of cases have arisen under these definitions. Some 
courts have held that the means or the end must be criminally illegal.’ 
A conspiracy to restrain competition by assaulting the customers 
of a competitor would fall within this class. Other courts have said 
that it is sufficient, if the means or the end are civilly illegal! A 
combination to keep away the customers of another by oral false 
representations would come within this definition. 7 

Either of these views, if logically followed out, would seem to be. 
reasonable. The test, however, should relate to the conduct of the 
individual members of the combination, if the definition is to be of 
use. To argue otherwise is to say a combination is illegal because 
it is illegal. 

Some of the dicta, however, have attempted to extend the doctrine 
of criminal conspiracy further and hold that a conspiracy is criminal 
if it is “to effect a purpose which has a tendency to prejudice the 
public.” The case most frequently cited for this proposition is State 
v. Buchanan,° but the statement there contained was clearly obiter, 
and it is doubtful if there is any decided case which must necessarily 
be supported on this ground. If the doctrine were well founded any 
trade agreement which the court thought had a tendency to. preju- 


1 State v. Bacon, 27 R. I. 252. See also King v. Jones, 4 B. & Ad. 345; Richard- 
son Case, 1 M. & Rob. 402; People v. Clark, to Mich. 310; Jetton-Dekle Lumber 
Co. v. Mather, 43 So. 590, 591 (Fla.); State v. Stevens, 30 Ia. 391; State v. Keach, 
4o Vt. 113. 

2 Jetton-Dekle Lumber Co. v. Mather, 43 So. 590, 591. 

3 Commonwealth v. Hunt, 4 Met. (Mass.) 111. 

4 State v. Bacon, 27 R. I. 252. The weight of authority in the United States may 
be said to be in accord with this view. 

5 See Wright on Criminal Conspiracies (Carson’s Notes), p. 50, where Mr. Wright 
says: ‘‘ Moreover, in whichever of these senses (i. e., criminally or civilly) the word ‘un- 
lawful’ is used, it must, if it is to be the defining word in the definition of criminal com- 
binations, mean unlawful with reference to the conduct of an individual; for if it is 
meant unlawful with reference to combinations it would do nothing for defining the 
meaning of ‘unlawful’ as applied to combinations, and it would be merely a restate- 
ment and not a definition.” 

6 5 Har. & J. 317 (Md., 18212). 
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dice the public might be held criminal, and an economic rather than 
a legal test would be the basis of the decisions.’ 

What, then, is the status of the authorities at common law relating 
to trade agreements? 

In England the crimes of forestalling, engrossing, and regrating 
were early recognized. They are defined by Stephens in his “ History 
of the Criminal Law of England” ? as follows: 


“Forestalling, engrossing, and regrating was the offense of buying up 
large quantities of any article of commerce for the purpose of raising the 
price. The forestaller intercepted goods on their way to market and bought 
them up so as to be able to command what price he chose when he got to 
the market. The engrosser or regrator—for the two words had much 
the same meaning —was a person who, having bought goods whole- 
sale, sold them again wholesale. This was regarded as a crime.” 


It is uncertain, perhaps, how far these crimes depended upon 
statutory enactment. Certainly their prevention was often assisted 
by statute. 

Even by the definitions given in the various statutes, however, 
they are seen to be specific crimes, generally applicable to local con- 
ditions only, and the statutes do not make criminal all restraints of 
trade, whether reasonable or unreasonable. Some of these statutes 
related to forestalling, engrossing, and regrating, and others specifically . 
fixed the price at which various commodities should be sold. Thirty- 
nine such statutes are enumerated in the repealing statute passed 
in 1844.‘ 

One of the earliest of the English cases relating to restraints of 
trade was Rex v. Journeymen Tailors of Cambridge.’ In this case 
the Journeymen Tailors “were indicted for a conspiracy among 
themselves to raise their wages,” and were found guilty. Upon a 
motion in arrest of judgment the judgment was confirmed, the court 
relying upon The Tubwomen v. The Brewers of London.’ This 
case, of course, does not concern a combination affecting commodi- 


1 See Eddy, Combinations, §§ 353, 354. ? Vol. iii, p. 199. 

’ For example, see 25 Edw. III, Stat. 4, c. 3 (1350), and 5 & 6 Edw. VI, c. 14. 
This statute and five other acts were repealed in England in 1772 by 12 Geo. III, 
c. 71, and the common-law offenses of engrossing, regrating, and forestalling were abol- 
ished in 1844 by 7 & 8 Vict., c. 24. 

* 7 & 8 Vict. c. 24. 5 8 Mod. ro (1721). 

®° This apparently refers to a case entitled Mr. Attorney v. Starling, etc., Brewers of 
London, 1 Keb. 650, 1 Siderfin 174, 83 Eng. Rep. (reprint) 1164. 
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ties, and the dictum in it with regard to conspiracies is not supported 
by later authorities. The decision may, however, be supported by 
reference to the Statute of 2 & 3 Edw. VI, c. 15, under which 
such combinations were forbidden and made criminal. 

The case of King v. Norris’ involved an indictment against the 
proprietors of salt works for combining to raise the price of salt. 
Lord Mansfield is reported to have said rather quaintly that 


“Tf any agreement was made to fix the price of salt or any other necessary 
of life (which salt emphatically was) the court would be glad to lay hold 
of an opportunity from what quarter soever the complaint came to show 
their sense of the crime, and at what rate soever the price was fixed, high 
or low, made no difference, for all such agreements were of bad conse- 
quence and ought to be discountenanced.” 


The report of this case is obviously imperfect and it does not appear 
that there was any actual decision. The criminality of the con- 
spiracy has been said to be based upon any one of three statutes 
which were in existence at the time.? Whether or not any one of 
these statutes will account for this case, the. remarks of Lord Mans- 
field were no more than dicta. They constitute, however, probably 
the broadest statement of the doctrine of such conspiracies that is to 
be found in any reported case. 

The next reported case is King v. Eccles.* This was an indict- 
ment against a combination of tailors for conspiring to impoverish 
another tailor, and to hinder him from exercising his trade. They 
were convicted, and upon motion in arrest of judgment the judgment 
was affirmed. The case turns upon a point of pleading rather than 
of law, but there is in it a dictum of Lord Mansfield’s, similar in tone 
to what he said in Rex v. Norris, supra. 

King v. Eccles clearly did not decide anything with regard to the 
substantive law of criminal conspiracies in restraint of trade. Never- 
theless, Lord Ellenborough, in Rex v. Turner,‘ explained it by say- 
ing “That case was considered as a conspiracy in restraint of trade, © 
and so far a conspiracy to do an unlawful act affecting the public.” 


1 2 Kenyon, 300 (1758). 

2 See 37 Edw. III, c. 5; 25 Hen. VIII, c. 2; 2 & 3 Edw. VI, c. 15; Wright, 
Criminal Conspiracies and Agreements, p. 47; 37 Edw. III, c. 5, was repealed 
by 38 Edw. III, c. 2. See also 5 & 6 Edw. VI, c. 14. Salt was held to be a victual 
within the meaning of this statute, according to a case referred to in 3 Coke’s Insti- 
tutes, cap. 89, p. 195. 

3 y Leach 274 (1783). * 13 East 227. 
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It must be admitted, also, that there seemed to be a quite general 
impression that all conspiracies in restraint of trade were unlawful. 
Thus in Mitchell v. Reynolds* Parker, C. J., declared, “In all re- 
straints of trade, where nothing more appears, the law presumes 
them bad.” This, however, was only a dictum, and it does not ap- 
pear that “criminal” rather than civilly illegal was meant. 

In 1780 the case of King v. Waddington? was decided. This 
was not a case of conspiracy, though it is sometimes cited as if it 
were. It was an indictment against an individual for spreading 
false rumors to enhance the price of hops, the false rumors consist- 


' ing in stating that the supply of hops was almost exhausted and that 


there would be a scarcity of them. This was held a crime, and the 
defendant was fined £500 and sentenced to one month’s imprison- 
ment. The spreading of false rumors seems to have been clearly 
recognized as criminal independently of combination. The essence 
of this crime seems to have been the falseness of the rumors circu- 
lated by the defendant. 

The same defendant, who it appeared was a large grower and 
merchant of hops, was afterwards again indicted for the crime of en- 
grossing hops.‘ The defendant being found guilty, Grose, J., passed 
sentence of another fine of £500 and imprisonment for three months, 
saying that “the particular offense of engrossing, which still remained 
an offense at common law, was calculated to create an artificial 


_scarcity where none existed in reality, and to aggravate that calamity 


where it did exist.” 

Rex v. De Berenger*® was an indictment for a conspiracy to raise 
the price of public funds by means of false rumors. The indictment 
was upheld. As already seen, it was illegal for an individual to raise 
prices by spreading false rumors. The conspiracy was, therefore, 
criminal within the ordinary definition of conspiracy. 

Nevertheless, there are later expressions by English judges by 
which it appears that the effect of the early English cases was mis- 


1: P. Wms. 181 (1711). 2 1 East 143. 
3 See 7 & 8 Vict. c. 24, § 4, which did away with the common-law offenses of 
forestalling, engrossing, and regrating, and repealed the statutes relating thereto, but 


expressly saved the offense of spreading or conspiring to spread false rumors to en-: 


hance or decry the price of merchandise. See also Wright, Criminal Conspiracies and 
Agreements, pp. 24, 35, 36; Maddockes Case, 2 Rolle’s Rep. 107; 3 Coke’s Inst. 'c. 89, 
p. 196. 

4 East 167. & Sel. 67 (1814). 
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understood. Thus in Hilton v. Eckersley,’ which was a civil case 
not involving criminal conspiracy at all, but simply the question of 
enforcing a bond alleged to be in restraint of trade, we find Justice 
Crompton saying: 


“T think that combinations like that disclosed in the pleadings in this 
case were illegal and indictable at common law, as tending directly to im- 
pede and interfere with the free course of trade and manufacture.” 


In the later English cases, however, the effect of the early cases 
seems to have been more clearly understood, and the courts show 
a tendency to recede from the earlier view. Thus in Urnston v. 
Whitelegg Brothers’ there was a civil action to enforce a penalty 
under the rules of an association of mineral water manufacturers, 
fixing prices for ten years with a penalty for violation. It was held 
that the contract was not enforceable, but the court said: 


“This contract is illegal in the sense of not being enforceable; it is 
not necessary that it should be such as to form the ground of criminal 
proceedings.” 


The inference here seems to be that ‘the agreement would not be 
criminal, and the court would therefore seem to disavow the doc- 
trine that all combinations to fix prices of commodities are criminal. 

A similar opinion was entertained by several judges in the case of 
Mogul Steamship Company v. McGregor, which was a civil action 
for damages arising out of a combination between certain steamship 
companies, by which rates were to be fixed and various other methods 
taken to avoid the ruinous effects of competition. The case went 
through all the courts to the House of Lords, and it was established 
that such a combination, no force or fraud being used, was not 
actionable. 

In the course of his opinion Lord Herschel ® said: 


“Tt has never been held that a contract in restraint of trade is contrary 
to law in the sense that I have indicated” (i. e., in the sense that it rendered 
parties to it subject to criminal prosecution). 


In the same case, when it was before the Queen’s Bench Division,‘ 
Bowen, L. J., said: 


1 6 El. & BI. 47, 53 (1856). 2 63 L. T. Rep. N. S. 455. 
3 L. R. App. Cas. 25, 39 (1892). *L. R. 23 Q. B. D. 598, 619, 
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“Lastly, we are asked to hold the defendants’ conference or associa- 
tion illegal as being in restraint of trade. The term ‘illegal’ here is a mis- 
leading one. Contracts, as they are called, in restraint of trade, are 
not in my opinion illegal in any sense, except that the law will not enforce 
them.” 


So also in the same case Lord Watson said : . 


“T cannot for a moment suppose that it is the proper function of the 
English Courts of Law to fix the lowest prices at which traders can sell, 
for the purpose of protecting or extending their business without com- 
mitting a legal wrong which will subject them to damages.” 


v Passing now to the American cases, we come to the early Penn- 
sylvania case of Commonwealth v. Carlisle? The decision in the 
case arose out of habeas corpus proceedings to obtain the release of 
certain “master ladies’ shoemakers” who had been arrested on a 
charge of conspiracy for agreeing with each other not to employ 
any journeyman who would not consent to work at reduced wages. 
It also appeared that the object went no further than to establish 
certain rates which had prevailed a few months before, from which 
there was reason to believe the employers had been compelled to 
depart by a combination among the journeymen. The motion to 
discharge was made on the ground that such a combination was no 
offense by the common law of Pennsylvania. 

Gibson, J., held that the question was whether the relators “have 
been actuated by an improper motive,” and that the case should 
therefore be submitted to a jury. In the course of his opinion the 
learned judge said: 


“Tf the bakers of a town were to combine to hold up the article of bread, 
and by means of a scarcity thus produced, extort an exorbitant price for 
it, although the injury to the public would be only collateral to the object 
of the association, it would be indictable.” 


This would seem to be forestalling within the decision of King v. 
Waddington. 

This case shows a tendency to go as far, perhaps, as any Ameri- 
can case, and yet the point for which it is most often cited, 7. e. as 
to combining to raise the price of bread, was only a dictum.’ 


* See also Wickens v. Evans, 3 Y. & J. 318 (1829), per Hullock, B.; Jones v. North, 
L. R. 19 Eq. 426, per Bacon, V. C. 

? Brightly’s Rep. (Pa.) 36, (1821). 

8 This case is adversely criticized in Eddy, Combinations, § 354. 
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Commonwealth v. Tack,’ another Pennsylvania case, was an in- 
dictment for conspiring to cheat the prosecutor by inducing him to 
sell oil on time, on the representation that the price of oil was to be 
lower; it was alleged that the prosecutor commenced to sell oil and 
that the defendants, by means of false rumors and by forestalling 
the market, caused an advance in price. The court sent the case to 
a jury and ruled, in accordance with the request of the defendants, 
“that it is not an unlawful conspiracy for them to agree to purchase 
oil on their joint account with a view to making a profit upon the 
resale,” and that, in order to make the combination criminal, “it 
must appear that the price is to be affected by some other means than 
the mere naked purchase: there must be some fraud, falsehood, or 
deceit used and intended to affect the price, and the motive must 
be dishonest.” At the preliminary hearing the court also said, “It 
was not per se indictable to raise the price of oil on a given day, 
neither was it per se an offense to combine honestly to do so.” 

This case clearly indicates that an agreement to regulate prices, 
where there is no fraud or illegal means used, and where the agree- 
ment is for the fair protection of the parties, would be legal. 

A still later Pennsylvania case, and one often cited, is that of 
Morris Run Coal Co. v. Barclay Coal Co.,? which was a civil action 
arising out of a contract entered into by a number of dealers in coal, 
by which the prices of coal were to be regulated by a committee and 
the business of the contracting parties was to be otherwise controlled. 
The defense was that the contract was illegal as being in restraint 
of trade. The court held that the contract was a New York con- 
tract, and that it was illegal under the New York statute which 
made it an offense to conspire “to commit any act injurious to the 
public health, to public morals, or to trade or commerce.” In reach- 
ing their conclusions, however, the court made various observations, 
all of which were dicta, with regard to conspiracies, among them the 
following: 


“The influence of a lack of supply or a rise in the price of an article of 
such prime necessity cannot be measured. It permeates the entire mass 
of the community, and leaves few of its members untouched by its wither- 
ing blight. Such a combination is more than a contract, it is an offense.” 


And again the court says: 


1 x Brewst. (Pa.) 511 (1868). 2 68 Pa. St. 173 (1871). 
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“Every ‘corner,’ in the language of the day, whether it be to affect the 
price of articles of commerce, such as bread-stuffs, or the price of vendible 
stocks, when accomplished by confederation to raise or depress the price 
and operate on the markets, is a conspiracy.” 


These dicta are often cited, however, to sustain the doctrine that 
all such combinations were criminal at common law. 

In New York, also, there have been a number of cases which are 
frequently cited as holding that conspiracies to affect prices were 
criminal at common law. Among the earliest is People v. Fisher.’ 
This case was an indictment of certain journeymen shoemakers for 
combining to prevent other journeymen shoemakers from working 
at less than certain wages, by refusing to work for shoemakers who 
employed journeymen who had worked for lower wages than that 
allowed by the association. A question arose as to the sufficiency 
of the indictment, and it was held that the offense was an indictable 
conspiracy under the New York statute making it an offense for two 
or more persons to conspire to commit any act injurious to trade or 
commerce. The court repeated in the course of its opinion the well- 
known maxim that “Competition is the life of trade.” The court 
also said: 


“The right does not exist either to enhance the price of the article, or 
the wages of the mechanic, by any forced or artificial means. . . . The 
cloth merchant may say that he will not sell his goods for less than so 
much per yard, but has no right to say that any other merchant shall not 
sell for a less price. If one individual does not possess such a right over 
the conduct of another, no number of individuals can possess such a right. 
All combinations, therefore, to affect such an object are injurious, not only 
to the individual particularly oppressed, but to the public at large.” ? 


The other New York cases are all based upon the New York 
statute already quoted. Most of them are civil actions, and in few 
of them is anything said about the criminality of combinations in 
restraint of trade generally.2 These cases, therefore, are not au- 


1 14 Wend. (N. Y.) 9 (1835). 

2 See also People v. Sheldon, 139 N. Y. 251, which was an indictment under the 
New York statute of a combination of all the coal dealers except one in Lockport, 
N. Y. In this case there was a binding agreement among the dealers of the most 
sweeping kind, and there was held to be an indictable conspiracy under the statute. 

® See Hooker v. Vandewater, 4 Denio 349; Stanton v. Allen, 5 Denio 434; Peo- 
ple v. Fisher, 14 Wend. 9; Arnot v. Coal Co., 68 N. Y. 558; People v. North River 
Sugar Refining Co., 121 N. Y. 582; People v. Milk Exchange, 145 N. Y. 267; DeWitt 
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thority for the proposition that conspiracies in restraint of trade 
were criminal at common law. Nevertheless, it has been occasionally 
said by judges elsewhere that the- New York statute was but a re- 
enactment or even a limitation of the common-law offenses.* But 
an examination of the English cases and early statutes must con-_ 
vince one that there was not at common law any broad general offense 
of a conspiracy to commit “any act injurious to trade or commerce,” — 
but rather a number of specific offenses relating to specific articles 
of commerce and to specific, well-defined methods of restraining it. 
_ Somewhat related to the question as to the criminality of com- 
binations is the subject of the validity (civilly) of contracts in re- 
straint of trade, especially when they are contracts fixing the prices of 
commodities, dividing up territory for the sale of commodities among 
competitors, and the like. But the law on this subject is well settled 
that it is a question of reasonableness in each particular case. The 
courts will enforce such contracts if they are reasonable, even though 
trade is restrained, prices are fixed, and competition is reduced.’ 

As to what constitutes unreasonableness the courts are by no 
means agreed. But the fact that certain agreements in restraint of 
‘trade are invalid and unenforceable in a civil action does not con- 
stitute an argument for holding them illegal criminally. If, how- 
ever, an agreement is upheld when reviewed in a civil action, it is 
clear that no criminal liability could ensue for entering into it. 

In Kellogg v. Larkin * the question arose as to the validity of a 
produce association composed of mill-owners and warehousemen, 
in which there were various features affecting the price of wheat in 
the Milwaukee market, and by which the warehousemen agreed to 
give mill-owners “full, absolute, and uninterrupted control of the 


‘Wire Cloth Co. v. New Jersey Wire Cloth Co., 14 N. Y. Supp. 277; Strait v. Nat. 
Harrow Co., 18 N. Y. Supp. 224; Judd v. Harrington, 139 N. Y. 105. 
1 See Raymond v. Leavitt, 46 Mich. 447. 
2 See Oakdale Mfg. Co. d. Garst, 18 R. I. 484; Skrainka v. Scharinghausen, 
8 Mo. App. 522; Tode v. Gross, 127 N. Y. 480; Kellogg v. Larkin, 3 Pinn. (Wis.) 123; 
Ontario Salt Co. v. Merchants’ Salt Co., 1& Grant’s Ch. (Can.) 540; Herriman v. 
Menzies, 115 Cal. 16; Manchester & Lawrence R. Co. v. Concord R. Co., 66 N. H. 
100; Wood M. & R. Co. v. Greenwood Hardware Co., 75 S. C. 378; Over v. Byram 
Foundry Co., 37 Ind. App. 452 ; Diamond Match Co. v. Roeber, 106 N. Y. 473; 
Leslie v. Lorrilard, r10 N. Y. 519; Proctor v. Sargent, 2 Man. & G. 20 (1840); Rannie 
v. Irvine, 7 Man. & G. 969 (1844); Benwell v. Inns, 24 Beav. 307 (1857); Hearn v. 
Griffin, 2 Chit. Rep. 407; Hoffman v. Brooks, 23 Am. L. Reg. 648, and note. 
3 3 Pinn. (Wis.) 123. 


. 
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Milwaukee wheat market.” It was held that the agreement was 
valid, apparently on the ground that a complete monopoly was not 
created. The court quoted Parker, J., in Mitchell v. Reynolds’ to 
the effect that the creation of a monopoly would be criminal; but 
said that “the word ‘monopoly’ is used to signify something which 
is very different from aught that could have been intended by this 
contract. The learned judge himself (¢.e. Parker, J.) interprets it 
in another part of the same opinion. He says ‘that to obtain the sole 
exercise of any known trade throughout England is a complete 
monopoly, and against the policy of the law.’ He adds that when 
restrained to particular places or persons, if lawfully or fairly ob- 
tained, the same is not a monopoly.” 3 

So also in a number of other cases in this country it has been de- 
cided that agreements by which prices of various commodities were 
regulated were not invalid, generally upon the ground that an actual 
monopoly was not created.” 

In Canada, also, it has been held that an agreement between per- 
sons engaged in the manufacture and sale of salt in Ontario, by 
which all salt manufactured by the parties to the agreement should 
be sold through trustees, and the price thus regulated, was valid.* 
This case was decided on the ground that no monopoly was created, 
inasmuch as there were other persons engaged in the production of 
salt in the Province of Ontario. The court in this case declared that 
the old common-law offense of engrossing was not in force in Canada, 
although no statute abolishing it had been passed there. The court 
said that the agreement was no more than one by which two persons 
bound themselves not to undersell each other, and that such an 
agreement would not be invalid. 

The above cases were all civil cases, but certainly the courts de- 
ciding them would likewise hold that the agreements under review 
were not criminal. Whether they would have held that similar 


P. Wms, 181, 

® Skrainka v. Scharinghausen, 8 Mo. App. 522 (combination among twenty-four 
owners of stone quarries); Manchester & Lawrence R. Co. v. Concord R. Co., 66 
N. H. 100 (agreement between two railroad companies fixing rates); Wood M. & R. 
Co. v. Greenwood Hardware Co., 75 S.C. 378 (combination among dealers in 
rakes and mowers); Over v. Byram Foundry Co., 37 Ind. App. 452 (agreement fixing 
prices between two dealers in sash weights); Herriman v. Menzies, 115 Cal. 16 (agree- 
ment fixing prices among stevedores). 

% Ontario Salt Co, v. Merchants’ Salt Co., 18 Grant’s Ch. (Can.) 540. 
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agreements, had they been so wide in their scope as to be “ monopo- 
listic,” were criminal, is a question difficult to determine. Undoubt- 
edly there is a marked tendency to differentiate agreements which 
create monopolies from others, but in most of the cases‘ cited it is not 
stated that such monopolies are necessarily criminal. Thus in Oak- 
dale Mfg. Co. v. Garst* the court simply said, “Monopolies are 
liable to be oppressive, and hence are deemed to be hostile to the 
public good”; and this generally is the tone of the dicta relating to 
civil cases.” 

In some, too, the courts lay down the rule that monopolies of 
necessities of life are invalid. In the case of Herriman v. Menzies * 
the court said that “(an agreement, the purpose or effect of which ‘is 
to create a monopoly, is unlawful, if it relate to some staple com- 
modity or thing of general requirement or use, or of necessity, and 
not something of mere luxury or convenience.” . 

This supposed distinction between necessities and luxuries has 
however been repudiated by a number of courts. The great diver- 
sity of opinion as to what constitutes necessities makes the distinction 
one of very little value. For example, beer, alcohol, distilling 
products, preserves, gas pipes, powder, harrows, capsules, envelopes, 
wire cloth, bluestone, cigarettes, and other articles have been classed 
as necessaries by various courts. As has been said by one judge,° 
if these articles are to be ranked as necessaries, the rule might as 
well be said to apply to articles of merchandise generally. Judge 
Taft also declared that “the introduction of such a distinction fur- 
nishes another opportunity for courts to give effect to the various 
economic opinions of its individual members.” ® 

It must be admitted, however, that there are at:least some dicta 
in the cases, if not any express decisions, to the effect that monopolies 
were not only invalid but criminal. In the very earliest cases the 
‘word “monopoly” was little used except with reference to franchises 
granted by the state.” The common-law offenses were grouped 


118 R. I. 484. 

2 See also Alger v. Thacher, 19 Pick. (Mass.) 51, 54 (1837); Tuscaloosa Ice Mfg. 
Co. v. Williams, 127 Ala. 110 (1900). 

Cal. 16. 

4 See Brown & Allen v. Jacobs Pharmacy Co., 115 Ga. 429, 437; Harding v. 
American Glucose Co., 74 Am. St. Rep. 268, 269, note. 

5 Fish, J., in Brown & Allen v. Jacobs Pharmacy Co., 115 Ga. 429, 437. 

® U. S. v. Addystone Pipe & Steel Co., 85 Fed. 271. 

7 See, for example, Case of Monopolies, 11 Co. 84}. 
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under the terms engrossing, regrating, and forestalling, but later these 
terms, ceased to be frequently used, and the term “monopoly” came 
into use as a term, always of great opprobrium, and sometimes with 
the declaration that it constituted a criminal offense.’ 

Here reference may be made to the recent Illinois case of Chicago, 
Wilmington, & Vermillion Coal Co. v. People? This was an in- 
dictment for fixing and regulating the price of coal in the State of 
Illinois, and two of the counts were said to be based upon the com- 
mon law, although the others were expressly based upon the Illinois 
statute, which was sufficiently broad to support the common-law 
counts also.* The case came before the court upon the indictment 
and an agreed statement of facts which showed a very widespread 
combination which regulated prices and sought to control the sell- 
ing end of the business to a large extent. ‘The court upheld the com- 
mon-law counts as well as the others. The lower court based its 
decision upon the following ground: 


“A combination between independent producers of coal to prevent 
competition in the sale of that article, which is a necessary of life, is an act 
inimical to trade and commerce, and detrimental to the public and un- 
lawful, and amounts to a common-law conspiracy, regardless of what 
may be done in furtherance of the conspiracy.” 


The upper court rests its decision in part upon the dictum in State 
v. Buchanan, to the effect that “every conspiracy to do an unlawful 
act . . . for a purpose which has a tendency to prejudice the public 
in general, is at common law an indictable offense.” It is not clear, 
however, whether the court rests its conclusion'on the unlawfulness 
of the act or the prejudicial character of the purpose. It is true 


1 See Parker, J., in 1 P. Wms. 181, 193 (1711), who said, ‘‘It can never be useful 
to restrain another from trading in all places, though it may be, to restrain him from 
trading in some, unless he intends a monopoly, which is a crime.” See also remarks 
of counsel in King v. Waddington, 1 East 167; Strait v. Harrow Co., 18 N. Y. Supp. 
224, 233; Raymond v. Leavitt, 46 Mich. 447; State v. Eastern Coal Co., 29 R. I. 254; 
27 Cyc. 89r. 

2 114 Ill. App. 75, 214 

* This statute was as follows: ‘If any corporation . . . shall create, enter into 
or become a member of, or a party to, any pool, trust, agreement, combination, 
confederation or understanding with any other corporation, partnership, individual 
or any other person or association of persons to regulate and fix the price of any article 
of merchandise or commodity . . . such corporation, partnership or individual or 
other association of persons shall be deemed and adjudged guilty of a conspiracy to 
defraud and be subject to indictment and punishment as provided in this act.” 


i 
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that, according to the well-established definitions, a conspiracy to 
do an unlawful act is criminal. But the court does not show in what 
the unlawfulness of the act consists, for to fix and regulate prices 
is not unlawful, as the court admits, for an individual. If the court 
means unlawful for a combination, the definition as already shown 
is useless; the argument is an argument in a circle, and the reason- 
ing is clearly fallacious. If, however, the court bases its conclusion 
on the prejudicial character of the purpose, it rests upon an assump- 
tion not established by legal decisions. It cannot yet be said that 
the courts would hold criminal every conspiracy that has a “tendency 
to prejudice the public in general.” It is true that a conspiracy 
would not be criminal unless it prejudiced the public, because this 
is the test of criminality; but it is quite a different thing to say that 
every act that, in any degree, has a tendency to prejudice the public 
would necessarily be held to be criminal. So far, therefore, as this 
Illinois case assumes to pass upon the common law, it cannot be 
said to be based upon sound reasoning.’ 

Furthermore, there are strong intimations in the decisions that 
combinations or agreements in restraint of trade are not criminal 
at common law. Thus Judge Taft said, in the case of United 
States v. Addystone Pipe & Steel Company :? 


“Contracts that were in unreasonable restraint of trade at common 
law were not unlawful in the sense of being criminal, or giving rise to a 
civil action for damages in favor of one prejudicially affected thereby, but 
were simply void and were not enforced by the courts.” 

The true distinction between actionable combinations or agree- 
ments and those which were merely void or not enforceable, based 
upon well-established principles of the common law, is also well 
stated in Brown & Allen v. Jacobs Pharmacy Co.,* where the court 
said : 

“Or suppose that a number of merchants should agree to fix the price 
_ Of certain goods, and not to sell below that price; if there were no statute 


1 This case was decided before the decision in State v. Eastern Coal Co., 29 R. I. 
258, and was commented upon in the latter case but not followed. 

* 85 Fed. 271,279. See also Imre Greene, 52 Fed. 104, 111; Wheeler Stenzel Co. 
v. National Window Glass Association, 152 Fed. 864, 873; Bowen, L. J., in Mogul 
Steamship Co. v. McGregor, L. R. 23 Q. B. D. 598, 619; Hannen, J., in Farrer v. 
Close, L. R. 4 Q. B. 602, 612 (1869); State v. International Harvester Co., 
79 Ark. 517; Walsh v. Dwight, 58 N. Y. Supp. 91, 93. Cf. Knight & Jillson Co. v. 
Miller, 87 N. E. 823, 828 (Ind., 1909). 

* 115 Ga. 429, 437 (1909). 
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on the subject, and the case rested on the common law, the agreement 
would simply be non-enforceable; but if they went further, and agreed 
that, if any other merchant sold at a less price, they would force him to 
their terms, or drive away those dealing with him, by violence, threats, or 
boycotting, it would cease to be a mere non-enforceable contract, and if, 
in its execution, damages proximately resulted to such other merchant, he 
would have a right of action.” 


In Kentucky it has been squarely held that it is not an indictable 
offense at — law to combine for the purpose of maintaining 
rates of insurance." 

It has even been doubted whether the old common offenses of en- 
grossing, regrating, and forestalling would now be considered criminal 
in this country. Judge Story, for example, said :? 


“These three prohibited acts are not only practised every day, but they 
are the very life of trade, and without them all wholesale trade and job- 
bing would be at an end. It is quite safe, therefore, to consider that they 
would not now be held to be against public policy.” 


While the contrary view seems, perhaps, to be the more prevalent 
one, no reported case in this country has been found upholding a 
criminal prosecution upon the ground that either one of these offenses 
had been committed. 

To summarize the law in this country, therefore, it may be said: 

(z) That the courts will not hold a conspiracy criminal merely 
- on the ground that it has a tendency to prejudice the public; the 
purpose or means. must be shown to be civilly or criminally illegal. - 

(2) There is not, under the decisions up to this time, any well- 
recognized crime known as a criminal conspiracy in restraint of trade, 
that is, swé generis, which will be held to be criminal when it does 
not come within the ordinary definitions. 

(3) So far as combinations in restraint of trade are criminal at 
all, they divide themselves into not more than four classes: (a) com- 
binations made criminal by certain old English statutes, and these 
are not generally regarded as being now in force in the United States;, 
(b) combinations which are criminal by reason of illegality of pur- 
pose or means; (c) possibly combinations coming within the defini- 


1 #Etna Insurance Co. v. Commonwealth, 106 Ky. 864. 
? Story on Sales, § 490; see also Black’s Law Dictionary; State v. Eastern Coal 
Co., 29 R. I. 260. 
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tions of forestalling, regrating, or engrossing, but it is doubtful if 
these are now in force in this country, and they certainly are not to 
their full extent; (d) according to dicta, rather than decisions, com- 
binations to create monopolies of necessities of life. Clearly the 
most usual forms of agreements among dealers in commodities 
to fix and regulate prices, when the prices are not unreasonable, 
the means used are not illegal, and the parties to the agreement do 
not comprise all the dealers in the community, do not come within 
any of the above classes. 

If monopolies of necessities of life are to be held criminal at com- 
mon law, many difficulties at once suggest themselves. How are 
necessities to be determined? What constitutes a monopoly and how 
wide in extent must it be?* Is the question of reasonableness of 
the rates to be considered ‘in determining whether the monopoly is 
criminal?? Are other questions of reasonableness and unreason- 
ableness to enter in? 

The difficulties of framing any fair rule or definition brings one ; 
inevitably to the conclusion that the best solution of the problem is 
to say, with Judge Taft, that trade agreements are not punishable 
under the rules of the common law, and then to look to the legislature 
to pass adequate and definite measures to protect the public. Clearly 
some combinations, both of labor and capital, should be restrained 
or punished. It is intolerable that dealers in the necessaries of life 
should have the power to extort exorbitant profits from the con- 
sumer by any means whatever. The demands of labor are often un- 


1 For example, an agreement among all the dealers of a gingle city is held not to 
amount toa monopoly. Kellogg v. Larkin, 3 Pinn. (Wis.) 123. Nor does an agreement 
by twenty salt dealers, although a large proportion of all the dealers in a province, con- 
stitute a monopoly. Ontario Salt Co. v. Merchants Salt Co., 18 Grant’s Ch. (Can.) 
540. On the other hand it has been said, in civil cases, that it is not necessary that 
all the dealers in a certain community should be in a combination in order to consti- 
tute a monopoly. See Nester v. Brewing Co., 161 Pa. St. 473, 481, where the court 
said: ‘The application of the rule does not depend upon the number of those who 
may be implicated, or to the extent of space, included in the combination.” In Ric 
ardson v. Buhl, 77 Mich. 632, 658, the court said: “All combinations among persons , 
or corporations for the purpose of regulating or controlling the price of merchan- 
dise, or any of the necessaries of life, are monopolies and intolerable.” Cf. definitio 
of monopoly in Black’s Law Dictionary, quoted in 29 R. I. 260. 

? The question as to the reasonableness or unreasonableness of the prices estab- 
lished has been considered of importance in several cases. See Skrainka v. Scharing- - 
hausen, 8 Mo. App. 522; Herriman v. Menzies, 115 Cal. 16; Manchester & Lawrence 
R. Co. v. Concord R. Co., 66 N. H. 100; Commonwealth v. International Harvester 
Co., 115 S. W. 703, 712 (Ky., 1909). 
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reasonable and impose hardship, not only on the employer and the 
purchaser of the products of labor, but upon the laboring men them- 
selves. A remedy is necessary, but an adequate one cannot be found 
in the common law as it has, up to this time, developed. The criminal 
law, in particular, should be definite and exact, and not be made to 
depend upon the shifting economic opinions of the courts. For 
these reasons legislation, not the common law, should, in cases re- 
lating to business agreements, define the crime as well as impose the 
penalty. 
Arthur M. Allen. 
PROVIDENCE, R. I, 
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CONSTITUTIONAL LIMITATIONS ON THE POWER OF A STATE OVER 
FoREIGN CorpoRATIONS. — Under the federal constitution a state cannot 
exclude from its territory a foreign corporation desiring to engage in in- 
terstate commerce.' It would seem, however, that such a corporation can 
be prevented from carrying on its intrastate business,” while a corporation 
purposing solely an intrastate business can be entirely excluded.* As a 
corollary of the latter rule, conditions may be attached to entrance into 
the state;* the corporation may be ejected if it removes a suit to the federal 
court;® and it may be compelled to submit, as a condition precedent to 
its entry, to the payment of a license fee based upon its property outside 
the state,® on which it has a constitutional right not to be taxed.’ There- 
fore, when it was sought to oust the local business of two foreign corpora- 
tions, long engaged in interstate commerce within the state, because the 


1 Pensacola Telegraph Co. v. Western Union ——— Co., 96 U. S. 1; Cooper 
Manufacturing Co. v. Ferguson, 113 U. S. 727; Crutcher v. Kentucky, 141 U. S. 47. 

_” Co. v. Adams, 189 U. S. 420; Allen v. Pullman’s Palace Car Co., 191 
U. S. 171. 

3 Pembina Consolidated Silver & Mining & Milling Co. v. Pennsylvania, 125 U.S. 
181; Hooper v. California, 155 U. S. 648; Waters Pierce Oil Co. v. Texas, 177 U.S. 
28; National Council v. State Council, 203 U. S. 151. 

* Paul v. Virginia, 8 Wall. 168. An entry under such conditions forms a contract 
which the state cannot impair. American Smelting Co. v. Colorado, 204 U. S. 103. 

5 Doyle v. Continental Insurance Co., 94 U. S. 535; Security Mutual Life Insurance 
Co. v. Prewitt, 202 U. S. 246. But a corporation cannot contract not to remove a 
cause to the federal court. Barron v. Burnside, 121 U. S. 186; Southern Pacific Co. 
v. Denton, 146 U. S. 202. 

® Horn Silver Mining Co. v. New York, 143 U. S. 365. 

7 Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194; Galveston, Harris- 
burg, & San Antonio Railway Co. v. Texas, 210 U. S. 217. 
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corporations refused to pay a tax on their entire capital stock as a condi- 
tion of their doing, or seeking to do, business within the state, the statute 
levying this tax was held unconstitutional not without a vigorous dissent. 
Western Union Co. v. Kansas, 216 U.S. 1; The Pullman Co. v. Kansas, 
216 U. S. 54. Cf. State of Arkansas v. Western Union Telegraph Co., 
30 Sup. Ct. 280.8 Likewise, against authority,® one justice took the position, 
that the exclusion of the intrastate business of a foreign corporation, en- 
aged also in interstate business, is a direct clog on interstate commerce. 
Undoubtedly the court recognized the coercive effect of this statutory use 
of the lawful powers of the state with an unreasonable condition attached.” 
But it is submitted that the dissenting opinion presents the only logical 
conclusion to be deduced from the cases above considered, in which the 
power to oust the local business was not defeated because the broken con- 
dition was the waiver of a constitutional right. 
It was argued that, as a corporation is a person within the meaning of 
the Fourteenth Amendment," and as these corporations had been doing 


. business within the state, the statute was in conflict with that amendment.” 


But the due process clause has never been considered as limiting the power 
of the state over the property of foreign corporations doing a purely local 
business.’ However, another recent decision on an Alabama statute, 
similar to those above considered, holds that a foreign corporation is en- 
titled to the equal protection of the laws. Southern Railway Co. v. Green, 
30 Sup. Ct. 287. Necessarily, therefore, the corporation in question was 
considered to be within Alabama.’ But the Supreme Court has rigidly 
adhered to its early dictum that a corporation cannot exist outside the 
jurisdiction of the law that created it, although deciding that at common 
law it can acquire rights and liabilities extra-territorially through its agents.’ 
In the Kansas and Arkansas cases the corporations were acting in this 
manner, but the corporation in the Alabama case had previously complied 
with certain statutory requirements, such as the usual stipulations of con- 
sent to being sued. Thus, as the law now stands, the compliance with any 
statutory requirements places the corporation within a foreign jurisdiction ; '” 


8 This case gives relief by injunction against a similar statute. 

° a Co. v. Adams, supra (evidence that the interstate business did not pay, 
excluded). 

10 The effect of conditions attached to the entry of foreign corporations has been 
held unlawful: the privileges of citizens of other states cannot be destroyed (Blake v. 
McClung, 172 U. S. 239); nor can a contract between a corporation and a third per-, 
son be impaired (Bedford v. Eastern Building & Loan Association, 181 U. S. 227); 
nor a contract with the state (Erie R. R. Co. v. Penn., 153 U. S. 628). Cf. American 
Smelting Co. v. Colorado, supra. 

"U.S. v. Amedy, 11 Wheat. (U. S.) 392. 

#2 The liberty of artificial persons is not protected under this amendment. North- 
western Life Insurance Co. v. Riggs, 203 U. S. 243; Western Turf Association v. 
Greenberg, 204 U. S. 359. Quwaere, as to the life of a corporation. 

8 Horn Silver Mining Co. v. New York, supra. (The corporation in this case had 
been doing business within the state.) 

™ “No state shall . . . nor deny to any person within its jurisdiction the equal 
protection of the laws.” Constitution of the United States, Amendment XIV. 

* Bank of Augusta v. Earle, 13 Pet. (U. S.) 519, 588. Cf. Horn Silver Mining Co. 
v. New York, supra, 314. 

® Bank of Augusta v. Earle, supra. The numerous cases in state courts are col- 
lected in BEALE, FoREIGN CORPORATIONS, § III, n. 2. 

17 See as to the effect of non-compliance with statutory conditions, 22 Harv. L. REv. 
593+ 
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but if it acts under the common law, the corporation has not yet left the 
state of incorporation.’® 

All the difficulty over these constitutional questions arises from thgo- 
retical views advanced by the Supreme Court; to say that a corporation 
cannot migrate, and to speak of excluding a foreign corporation from a { 
state, leads to confusion of thought. It is submitted that the power of a 
state to create domestic corporations and limit their powers is of the same 
nature as the power to refuse to recognize the existence, or limit the powers 
of, foreign corporations; that is, the power of a sovereign over corporate 
action.’ If this is so, since the state can admittedly exact any condition, 
even a so-called unconstitutional one, as a prerequisite to incorporation,” 
it may attach any condition to the legalizing of corporate action within its 
territory by a foreign corporation.” And, moreover, as soon as the state 
has legalized corporate action, the corporation on which it has thus acted 
1s a person within the jurisdiction. Therefore the Kansas and Arkansas 
cases cannot be supported on any ground,”? while the Alabarha case is but 
a new extension of the Fourteenth Amendment. ; 


CoNTROL OF DIRECTORS OF A CORPORATION UNDER A PARTNERSHIP 
AGREEMENT BETWEEN STOCKHOLDERS. — Since a corporation can act 
only through individuals, directors are elected to manage the corporate 
affairs, in whom the powers of the corporation are usually vested by statute 
or charter.' Only a few corporate acts of a fundamental nature, such as 
an increase in the shares of stock or a change in the business of the corpora- 
tion, require assent by the stockholders.? The directors become, however, 
the agents of the corporation and not of its individual members.’ It is 
apparent, therefore, that any control by stockholders over corporate acts 
must be exercised indirectly, either by the election of the directors, or 
through the courts. In matters of judgment or business policy the directors 
may act uncontrolled by the courts;* but where they are about to commit 


18 The latter point was decided in National Council v. State Council, supra, in 
which it was said of such corporations: ‘‘Those within the jurisdiction in such a sense, 
as they ever can be said to be within it, do not acquire a right not to be turned out ex- 
cept by general laws.” And cf. St. Clair v. Cox, 106 U. S. 350. 

*® Substantially decided in the Alabama case, since the distinction between taxing 
a domestic corporation for being a corporation and taxing a foreign corporation for 
the privilege of doing business within the state was held an arbitrary classification. 

20 Ashley v. Ryan, 153 U. S. 436. 

* If the Supreme Court had “adopted this view, it would have allowed the state to 
exclude a corporation engaged in interstate commerce. The entire subject was thus 
one for Congress, not the courts. See 23 Harv. L. REv. 456, 463. 

2 But cf. 23 Harv. L. REv. 441, 450. 


1 Hopkins v. Roseclare Lead Co., 72 Ill. 373, 379; Rollins v. Clay, 33 Me. 132, 139; 
Hutchinson v. Green, gt Mo. 367. 

* Chicago Railway Co. v. Allerton, 18 Wall. 233; Stokes v. Continental Trust Co., 
186 N. Y. 285. 

3 Smith v. Hurd, 12 Met. (Mass.) 37 

‘ Flynn v. Brooklyn City Railway ts 158 N. Y. 493; Cann v. — 23 Nova 
Scotia, 475; Dana v. Bank, 5 Watts & S. (Pa.) 223, 247. Pullman Car Co. v. Missouri 
Pacific Railway Co., 115 U.S. 587, 596 

5 Automatic Self "Cleaning Co. v. Cunninghame, 22 T. L. R. 378; McCloskey v. 
Snowden, 212 Pa. 249. 
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"a breach of trust, waste the corporate assets, do an act wlira vires the cor- 


poration, or act without the stockholders’ assent in matters requiring it, 
equity will grant an injunction at the instance of a stockholder.® In the 
case of foreign corporations the prevailing doctrine seems to be that when- 
ever the stockholder seeks in his derivative right, for the benefit of the 
corporation, to enjoin the directors, equity should refuse to intermeddle 
in the internal affairs of such corporation; and this although the threat- 
ened wrong be one which in the case of a domestic corporation would be 
enjoined.’ The reason for the doctrine is that the corporation, which is 
a formal party to the suit, is not before the court, so that the merits of the 
case cannot be fully ascertained.* But where it is possible to get juris- 
diction over the foreign corporation so that the merits can be determined, 
there would seem to be no valid objection to affording relief whenever 
necessary to do full justice. And the tendency is to grant the injunction 
when the directors are within the jurisdiction and when the subject-matter 
of the threatened wrong relates to property within the state. When, how- 
ever, the complaint relates merely to the business policy of the foreign 
corporation, the courts should refuse to take jurisdiction.’® In a recent 
case it was held that where two men owned all the stock in a foreign cor- 
poration under an agreement that dummy directors should manage the 
business according to their joint directions, one of them could not restrain 
the directors from acting otherwise than according to the partnership 
agreement. Jackson v. Hooper, 42 N. Y. L. J. 2381 (N. J., Ct. Ch., 
Feb. 28, 1910). 

Equity will sometimes disregard the corporate fiction in favor of third 
parties." But where a stockholder has joined in making use of the corporate 
device, it is clear that he has no equity to establish a partnership.” As the 
court aptly remarks, stockholders “cannot be partners inter se and a cor- 
poration as to the rest of the world.” The decision may also be said finally 
to have laid the ghost of the theory, urged unsuccessfully in a leading Eng- 
lish case, that a corporation may be regarded as a mere agency of the 
stockholders if such be their purpose. Their purpose is quite immaterial 
and the courts will look only to the effect of incorporation.“ Since, there- 
fore, there was no ground for disregarding the corporate fiction, the court 
was clearly right in refusing to allow the judgment of the directors to be 
controlled by a partnership agreement. ~ 


® Dodge v. Woolsey, 18 How. 331; Sears v. Hotchkiss, 25 Conn. 171; Gregory v. 
Patchett, 33 Beav. 595; Chi Railway Co. v. Allerton, supra. Where the stock- 
holder’s Tight i is purely a derivative one, he must allege that the corporation has refused 
to sue. Flynn v. Brooklyn City Railway Co., supra. 

7 Condon v. Mutual Reserve Association, 89 Md. 99; McCloskey v. Snowden, 
supra; Ludlow v. Dutch go Railway Co., 21 Beav. 43. Contra, Pickering v. 
Stephenson, L. R. 14 Eq. 3 . 

Stockley v. Thomas, 3 “Ma. 663. Cf. State ex rel. Watkins v. North American 
Land Co., 106 La. Ann. 621, 634. 

® Richardson v. Clinton Wall Co., 181 Mass. 580; Harding v. American Glucose 
Co., 182 Ill. 551, 637. Cf. Hallenberg v. TR bo 66 N. Y. App. Div. 590, and Mar- 
shail’s Valve Gear Co. 2. 25 T. L 

10 MacDougal v. Gardiner, 45 L. J. Ch. 23 Pa. Co. Ct. 78. 

" Beal v. Chase, 31 Mich. 490. See 23 Harv. L. REv. 2 

2 Russell v. McLean, 14 Pick. (Mass.) 63; Einstein v. feasenteld, 38 N. J. Eq. 309. 

* Salomon v. Salomon, L. R. [1897] App. Cas. 22. 

™“ Pullman Car Co. v. Missouri Pacific Ry. Co., supra. 
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CONVERSION OF PARTNERSHIP REALTY INTO PERSONALTY. — However 
doubtful its right at law, a firm may in equity be the owner of realty, the 
legal title being held by one or more partners in trust for the firm.’ On 
the basis of this equitable recognition of the firm as an entity, it would 
seem that the character of a partner’s right in firm realty is dependent, not 
upon any fiction of conversion of realty into personalty, but rather upon 
a determination whether the firm owned the entire title, or had merely, 
during the firm existence, the use of the property with a power of sale for 
firm purposes.” In the former case, the partner’s right is not to any specific 
property, but merely to an accounting; and being thus a mere chose in 
action, it should be governed in its descent and transfer by the rules ap- 
plicable to personalty.’ But if the firm has only the use of the property, 
the individual partner’s interest in remainder in the unconsumed realty is 
a right in realty, and must be governed in its descent and transfer by the 
rules applicable to real estate.‘ 

The courts have, however, worked out the rights of the partners and of 
their representatives on the basis of an implied trust to sell for firm pur- 
poses. In England, in the absence of agreement to the contrary, there 
is an implied agreement that all property shall be sold in winding up the 
firm. This is held in equity to deprive the partner of any real interest in 
land owned by the firm, regardless of the state of the legal title, and is 
generally spoken of as “out and out conversion.”* In this country, the 
presumed agreement is that the realty shall be sold only so far as may be 
necessary for firm purposes.* There are two views as to the effect of this. 
(1) The partner has no specific interest in firm realty until it is determined 
that the land is not needed for firm purposes.’ (2) The land remains that 
of the partners as individuals, but may be sold so far as is necessary to 
satisfy firm needs.* Either of these views sustains the holding of a recent 
case that there may be partition of firm realty not needed in the settlement 
of firm accounts, and that the heirs or devisees of a deceased partner may 
bring the bill. Schleissner v. Goldsticker, 120 N. Y. Supp. 333 (Sup. Ct., 
App. Div.). As to the right to demand an exone‘ation of the firm real realty 
by the personalty, there is some conflict.° 


1 Hartnett v. Stillwell, 121 Ga. 386; Henry v. Anderson, 77 Ind. 361; Shanks v. 
Klein, 104 U. S. 18. 

i Cf. Beale’s note, PARSONS ON PARTNERSHIP, 4 ed., 360; Smith v. Smith, 5 Ves. 

8 See LINDLEY, PARTNERSHIP, 7 ed., 381; 22 Harv. L. REv. 400. Cf. Menagh v. 
Whitwell, 52 N. Y. 147. 

4 See Rowley v. ps 7 Beav. 548; Balmain v. Shore, 9 Ves. 500. 

5 Darby v. Darby, 3 Drew. 495. The Partnership Act of 1890 (53 & 54 Vict., 
c. 39, § 22, provides that, “where land or any heritable interest fw has become 
partnership property, it shall, unless the contrary intention appears, be treated as be- 
tween the partners,” and also as between the heirs and executors of a deceased partner, 
as personal estate. 

Shearer v. Shearer, 98 Mass. 107. For examples of agreements between the par- 
ties which were held to replace the — agreement, see Patrick v. Patrick, 71 
N. J. ad 347; Hughes v. Allen, 66 5. 

7 Woodward-Holmes Co. v. Nudd, “2 Minn. 236; Coolidge v. Burke, __ 
237. In the latter case it was held that realty, bought with firm personalty by 
as partner in the course of winding up the firm, descended as realty. 

hearer v. Shearer, supra. See Young v. Thrasher, 115 Mo. 222. 
See Logan v. Greenlaw, 25 Fed. 299 (no exoneration); Foster’s Appeal, 74 Pa. 
ei 391 (exoneration); Walling v. Burgess, 122 Ind. 299 (exoneration). 
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While almost all American courts agree that this claim to the residuary 
realty descends as realty, many refuse to recognize it as a present right in 
real estate,” and hold that a partner’s interest in a firm owning realty may 


be transferred as personalty," that the wives have no inchoate right of 


dower,” and that judgments against the individual partners do not affect 
their interest in firm realty.* In explaining these decisions the courts 
have advanced the doctrine that the partner’s interest is personalty during 
the firm’s existence, and is not reconverted into realty until it is deter- 
mined that it will be unnecessary to’sell the land in winding up the firm. 
Such a result seems opposed to the cases which decide that the nature of 
a cestui’s right for purposes of descent is determined at his decease. Fur- | 
thermore, it is of doubtful propriety where no writing evidences such an 
agreement.” 


SUIT UNDER FOREIGN STATUTE GIVING THE “PERSONAL REPRESENTA- 
TIVE” THE RIGHT TO RECOVER FOR DEATH BY WronGFuL Act. — It is 
established by the weight of authority that, as a general rule, suit may be 
brought in a foreign jurisdiction upon a cause of action arising under a 
statute giving damage for death by wrongful act.' As the obligation sued 
on is raised wholly by the statute of the place where the injury occurred, 
that statute governs as to the party to bring suit? When the statute gives 
the right of action to the “personal representative” of the deceased, inas- 
much as there may be‘different administrators in different jurisdictions, 
a further question arises as to which administrator should sue. 

Perhaps the most probable intent of a legislature in using the phrase 
“personal representative” is to designate the representative appoihted in 
its own state; that is, in the Jocus delicti, since such a statute applies only 
to death caused within the jurisdiction.* Certainly no case has arisen in 
which a court, in construing its own statute, has so interpreted it as to deny 
a right of action to the administrator of the Jocus delicti;* and in this, as in 
other cases of statutory interpretation, the construction given to a statute 
by the courts of the jurisdiction in which the statute was passed should be 


10 But see Shearer v. Shearer, supra; Hewitt v. Rankin, 41 Ia. 35. 

1 Greenwood v. Marvin, 111 N. Y. 423; Morril v. Colehour, 82 Ill. 618; Marsh v. 
Davis, 33 Kan. 326. 

2 Woodward-Holmes Co. v. Nudd, 58 Minn. 236. 

18 Meily v. Wood, 71 Pa. St. 488. But see Hewitt v. Rankin, supra. 

4 See In re Raw, 26 Ch. D. 601; Carr v. Collins, 7 Jur. 165; Harding v. Trotter, 
1 W. R. 502. See PARSONS, PARTNERSHIP, 4 ed., 361n; 23 Harv. L. REv. 70. It 
cannot properly be said that the surviving partner has an uncontrolled discretion as to 
the sale of firm realty. See Young v. Thrasher, 115 Mo. 222. 

4 The courts, however, are generally not troubled by the absence of a writing. See 
Marsh v. Davis, supra; Buckley v. Doig, 188 N. Y. 238. 


1 Texas & Pacific Ry. Co. v. Cox, 145 U.S. 593. See 3 Harv. L. REv. 116-125; 
16 Harv. L. REv. 63. 

2 Usher v. West Jersey R. R. Co., 126 Pa. St. 206. But see Stewart v. Baltimore & 
Ohio R. R. Co., 168 U. S. 445. The latter case is criticised in Williams v. Camden 
Interstate Ry. Co., 138 Fed. 571. 

3 Hall v. Southern Ry. Co., 146 N. C. 345. 

‘ In some cases it is held that an administrator may be appointed in the locus de- 
licti for the purposes of bringing suit under these statutes even though the deceased 
has left no assets in that jurisdiction. In re Mayo’s Estate, 60 S. C. 4o1. 
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governing.’ Granting, however, that the administrator of the locus delicti 
may sue, this interpretation does not necessarily exclude all others.” Thus 
courts have construed their own statutes as also allowing the domiciliary 
administrator to sue, although the domicile and the locus delicti are not 
coincident.® But if either or both of these interpretations were adopted as 
excluding others, it would be impossible to sue in many foreign jurisdictions. 
_ For the rule that letters of administration, granted in one state, will not 
be recognized elsewhere, which precludes an administrator from suing, as 
such, in a foreign jurisdiction, has been held to apply to an administrator 
suing under these statutes.? This seems, however, to be a wrong applica- 
tion of the rule. The common statute giving an action for death by wrong- 
ful act, copied after Lord Campbell’s Act, creates a new cause of action, 
so that the administrator suing under it is not enforcing a claim which has 
survived to him from his intestate;* he is suing as trustee for named 
beneficiaries, and not as administrator of the deceased. But whether 
wrongfully applied in this connection or not, this rule is doubtless the cause 
of frequent holdings that the administrator of the jurisdiction in which 
action is brought is a proper plaintiff under these statutes, even though he 
has not, previous to the suit, been appointed administrator, either in the 
jurisdiction where the injury took place or at the domicile of the deceased.” 

In no cases to this effect, however, was the court construing its own 
statute; but the meaning of such decisions would seem to be at least an im- 
plied assent by the court that the statute of its own jurisdiction should re- 
ceive a similar construction at the hands of foreign courts. Certainly such 
a construction, although it may seem somewhat forced, reaches a fair re- 
sult. In the recent New York case of Pietraroia v. New Jersey and Hudson 
River Ry. & Ferry Co., 42 N. Y. L. J. 2123, the court adopted this con- _ 
struction, while dismissing the suit on the ground that the plaintiff had been 
appointed administrator solely for the purpose of getting the suit into the 
New York courts. But this qualification seems to be merely an extension 
of the somewhat exceptional New York doctrine that in the absence of 
special circumstances jurisdiction will not be taken of a suit between for- 
eigners as to a foreign tort.” 


PRESCRIPTION BETWEEN STATES. — Following the maxim, nullum tem- 
pus occurrit regi, it is a well settled principle of common law that lapse of 
time does not bar the sovereign from enforcing his rights. As successors 


a th ge v. Lamson, 146 Ill. 472. See 2 SUTHERLAND, STATUTORY CONSTRUCTION, 
2 ed., § 319. 
‘© Robertson v. Chicago, St. Paul, Minneapolis, & Omaha Ry. Co., 122 Wis. 66. 
Contra, Hall v. Southern Ry. Co., supra. 
7 Brooks v. Southern Pacific Co., 148 Fed. 986. 
8 See 15 Harv. L. REv. 854. 
® For these reasons the foreign administrator was allowed to sue in Connor v. New 
York, New Haven, & Hartford R. R. Co., 28 R. I. 560; Boulden v. Pennsylvania R. R: 
Co., 205 Pa. St. 264; Kansas Pacific Ry. v. Cutter, 16 Kans. 568. 
_ © Dennick v. Railroad Co., 103 U. S. 11; Leonard v. Columbia Steam Navigation 
Co., 84 N. Y. 48; In re Lowham’s Estate, 30 Utah 436. 
4 Collard v. Beach, 93 N. Y. App. Div. 339. See 19 Harv. L. REv. 618. 


wane om, Lirations, 6 ed., pp. 30-36; Case of Magdalen College, 11 Co. 
» 740, 
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to the rights of the British sovereign in America, this principle was held 
applicable to the federal? and state* governments. Consequently title to 
land belonging to the government cannot be acquired. by adverse posses- 
sion,* nor easements by prescription.’ The true reason for the rule seems 
to be that the property of the public should not be lost through the negli- 
gence of its agents. But obviously this is not applicable in the converse 
case when the government is itself seeking to establish the adverse right; 
accordingly it has been held that a state can acquire title by adverse pos- 
session against a private individual.’ 

Under these conditions, an interesting question arises as to the effect of 
a lapse of time on conflicting claims to territory by two sovereigns. As 
between nations, this point has of course never been adjudicated, owing 
to the lack of a tribunal possessing the necessary authority. The writers 
on international law, however, concur in the opinion that the uninterrupted 
occupation of territory by one nation for a long period of time should ex- 
clude the claim of every other. Undoubtedly long acquiescence by two 
adjoining landowners as to a certain boundary will preclude either from 
disputing it; * and it is said that there are even stronger reasons for recog- 
nizing such a rule between nations, owing to the more serious consequences 
which their failure to reach a peaceful settlement will entail.!° The sound- 
ness of this proposition can hardly be questioned. It has remained, how- 
ever, for the formation of the United States by the federation of a number 
of sovereign states, to afford an opportunity for adjudication upon it by 
a court of law. In all disputes between the states concerning territory, 
the Supreme Court has recognized this rule, and has held that boundaries 
between them can be established by long acquiescence." The usual rea- 
sons for allowing the acquisition of rights by prescription are emphasized ; 
namely, the undesirability of resurrecting ancient claims, and the pre- 
sumption that no just claim would be neglected.” The objection that the 
establishment of a boundary in this way must rest on the fiction of an im- 


2 United States v. Hoar, 2 Mason 311. 

® Stoughton v. Baker, 4 Mass. 527, 528; People v. Gilbert, 18 Johns. (N. Y.) 227; 
Troutman v. May, 33 Pa. St. 455. As to the extension of the exemption to municipali- 
ties and railway companies, see 15 Harv. L. REv. 146. 

* Oaksmith’s Lessee v. Johnston, 92 U. S. 343; Armstrong v. Morrill, 14 Wall. 
(U. S.) 120, 144. Contra, Crooker v. Pendleton, 23 Me. 339. 

5 Perry v. Eames, [1891] 1 Ch. 658; see Penn. R. Co. v. Freeport, 138 Pa. St. gr. 
But see Benest v. Pipon, 1 Knapp 60, 68. 

® United States v. Hoar, supra. Another reason given is that the Crown is so oc- 
cupied with the public welfare that it is unable to assert its rights within the limited 
time allowed to subjects. See 1 BLACKSTONE, COMMFNTARIES, 247. 

? Eldridge v. City of Binghamton, 120 N. Y. 309. Cf. 17 Harv. L. Rev. 55. As to 
the acquisition of easements by the public, see 19 Harv. L. REv. 55. In many jurisdic- 
tions a special period is fixed by statute, within which certain claims of the government 
must be p . See People v. Trinity Church, 22 N. Y. 44; Nichols v. City of Bos- 
ton, 98 Mass. 39; Goodtitle v. Baldwin, 11 East 488. 

8 See VATTEL, LAw or Nations, Bk. II, § 149; WHEATON, INTERNATIONAL Law, 
§ 164; 1 OPPENHEIM, INTERNATIONAL Law, § 243. 

® Boyd v. Gaves, 4 Wheat. (U. S.) 513; Kellogg v. Smith, 7 Cush. (Mass.) 375. 
See 12 Harv. L. REv. 356. This has also been held to be true of a boundary between 
two towns. Chenery v. Waltham, 8 Cush. (Mass.) 327. 

10 See VaTTEL, Law or Nations, Bk. II, § 149. 
™ Rhode Island v. Massachusetts, 4 How. (U. S.) 591; Louisiana v. Mississippi, 


202 U.S. 1, 53. 


Rhode v. Massachusetts, supra, 
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plied grant, which would amount to a treaty between two states and there- 
fore be unconstitutional, has not prevailed.” ; 

On the authority of these precedents the Supreme Court in a recent 
decision has settled a dispute concerning the boundary between Maryland 
and West Virginia. The State of Maryland v. The State of West Virginia, 
U. S. Sup. Ct., Feb. 21, 1910. The facts in the principal case, however, 
distinguish it from the precedents which it professes to follow, as the gov- 
ernment of Maryland had made repeated attempts to have the boundary 
changed so as to conform with the original grant from the Crown. Al- 
though the decision, therefore, cannot rest on the presumption of a grant 
arising from long acquiescence, it is nevertheless fully justified by the in- 
convenience which a different conclusion would have caused to private 
landowners, who had long made the de facto line a basis for conveyances 
of land. Furthermore it is entirely consistent with what is submitted to 
be the true basis for the doctrine of prescription; namely, protection to 
long occupation under a claim of right, rather than punishment for neglect 
to enforce rights. 


ExpRESS CONDITIONS AGAINST SUICIDE IN Lire InsuRANCE. — In in- 
suring a life, an underwriter may except death resulting from certain epi- 
demics or from the hazards of certain occupations. So he may contract 
that he will not be liable in case of suicide; and unless contrary to a stat- 
ute,’ or too vague in its terms,’ the stipulation will be given effect. This 
is true whether the life or some third person is the real party in interest. 
The earliest form of such stipulation was an express condition that the 
policy was to be void in case the insured should “commit suicide.” * Be- 
cause conditions in an insurance policy are harsh in their operation and are 
expressed in the language of the underwriter, a person skilled in the use of 
technical terms, they are construed strictly against him. Accordingly, it is 
generally held that the word “suicide,” without more, means criminal suicide, 
and does not include self-killing as a result of insanity.6 Such a conclusion 
is most easily reached when the condition against suicide is associated with 
others against death by duelling and at the hands of justice; for then the 
maxim noscitur a sociis can be applied. But neither this condition nor condi- 
tions against “death by his own hand,” or “suicide, sane or insane,” will 
prevent recovery when the insured is the accidental, though negligent, cause 
of his own death; as, for instance, when he is killed by the accidental dis- 
charge of a gun in his own hands,’ or by taking an overdose of medicine.’ 


% See Indiana v. Kentucky, 136 U. S. 479, 514. 


1 Knight Templars’, etc. Co. v. Jarman, wf U. S. 191 

2 Jacobs v. National Life Ins. Co., 1 McArthur (D. C.) 632. 

3 See Mutual Life Ins. Co. v. Kelly, 114 Fed. 268. Sometimes, however, the policy 
erm provides that the interest of third parties shall not be affected by suicide. 
Solicitors’, etc. Society v. Lamb, 2 De G., J. & S. 251. 

* Garrett v. Barclay, 5 M. & G. 643n. The policy was effected in 1812. 

® Central, etc. Ass’n v. Anderson, 195 Ill. 135; Conn. Mutual, etc. Co. v. Akens, 
150 U. S. 468. Contra, Cooper v. Mass., etc. Co., 102 Mass. 227. One who intention- 
ally took his own life, although unable to judge between right and wrong, was held to 
have violated this condition in Clift v. Schwabe, 3 C. B. 437. But the authority of the 
case may well be doubted. See SucDEN, Law oF PROPERTY, 75. 

® Union Mutual Life Ins. Co. v. Payne, 105 Fed. 172. 

7 Penfold v. Universal Life Ins. Co., 85 N. Y. 317. 
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In this country, the phrase “die by his own hand ” in an express condi- 
tion has generally been construed in the same way as “commit suicide.” ® 
In England, and a few American jurisdictions, however, the courts have 
interpreted it as covering self-killing by one unable to understand the 
moral nature of his act;*® but most of these jurisdictions will doubtless 
allow recovery on a policy i in this form when the fatal act is induced by an 
insane irresistible impulse, or is done without knowing that it will result in 

To protect themselves from these adverse decisions, insurance compa- 
nies have adopted different expedients. One is to insert in the policy an 
express condition against “suicide, sane or insane” — a form almost every- 
where construed as covering self-killing caused by any form of insanity." 
But natural as this interpretation seems, a few cases have nevertheless 
‘ allowed recovery where the insured was so utterly bereft of reason that he 
did not know the physical results of his acts, and hence could not have 
intended to take his own life.” Such is the doctrine of a recent Kentucky 
case. Inter-Southern Life Insurance Co. v. Boyd, 124 S. W. 333 (Ky.). 

A second expedient is to use, instead of an express condition, a warranty 
by the insured that he will not commit Suicide, sane or insane. The law 
implies a condition that if the warranty is broken the underwriter need not 
pay. So, in the few cases that have arisen, a warranty against suicide has 

n given the same effect as an express condition in the corresponding 
form. Warranties are, like conditions, phrased by the underwriter in 
fact; but unlike conditions, they are, in theory, the language of the in- 
sured. And although that is not a sufficient reason for construing war- 
ranties less strictly against the underwriter than conditions, yet it might 
well be seized upon as ground for a distinction by courts which have been 
over strict in interpreting conditions. 


PARTIAL REVOCATION OF WILLs By AcTs DoNE TO THE INSTRUMENT. — 
Where a testator has attempted to revoke a part of his will, two distinct 
questions arise: (1) Can thére be partial revocation at all? (2) If so, under 
what conditions? It is almost universally provided that there may be par- 
tial revocation by a subsequent attested instrument; and by both the Eng- 
lish Statute of Frauds and the Wills Act a clause might also be revoked by 
certain acts done to the instrument.' Similar statutes exist to-day in a 


8 Phadenhauer v. Germania Life Ins. Co., 7 Heisk. (Tenn.) 567; Life Ins. Co. v. 
Terry, 15 Wall. (U. S.) 580. 
® Borradaile v. Sates, 5 M. & G. 639; Van Zandt v. Mutual Benefit Life Ins. Co., 
5 N. Y. 169. The word “hand” is not taken literally. To end one’s own life by 
ooniee ' into the river violates this condition. Borradaile v. Hunter, supra. 
10 Breasted v. Farmers’, etc. Co., 8 N. Y. 299. 
" Seitzinger v. Modern ‘Woodmen of America, 204 Ill. 58; Haynie v. Knight Temp- 
lars’, etc. Co., 139 Mo. 416. 
s "Metropolitan Life Ins. Co. v. Thomas, 106 S. W. 1175 (Ky.); Cady v. Fidelity & 
Casualty Co., » 134 4 Wis. 322. 
8 Ellinger v. Mutual Life Ins. Co., [1905] 1 K. B. 31; Mutual Life Ins. Co. v. Kelly, 
supra. 
‘ mh aa c. 26, § 20; Swinton v. Bailey, 4 App. Cas. 70; Larkins v. Larkins, 3 B. 
16, 
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number of states. Where, however, the statute makes no express pro- 
vision, some courts have construed the legislative silence to prohibit par- 
tial revocation by act done to the will, while in others the opposite result 
has been reached.‘ In jurisdictions where the first question is answered in 
the affirmative, the court must determine at the outset whether the act of 
_ revocation was intended as a partial or total revocation of the will.’ And 
it is usually held that an erasure of the seal, signature, or other formal part 
of the will works a total revocation.® 

Where the statutory permission to revoke a will in part exists, it becomes 
necessary in answering the second question to determine what is the effect 
of the revocation. It is axiomatic that a testator must not reserve the 
power to make a testamentary disposition without the required. formali- 
ties.’ Hence, although a revocation resulting merely in ah annulment of a 
gift is unobjectionable, yet where its effect would be to create new interests 
under the will, the original will should be probated. Whether or not the 
revocation of a clause creates new interests is often a close question of con- 
struction. If the only result is to cause a partial intestacy, or to decrease 
a beneficiary’s share, it is properly held that there is no new gift to the 
heirs or next of kin, for they take, not under the will, but by succession.® 
The revocation may, however, enlarge the residuary gift; and this has 
been held to create a new disposition.’ But the more liberal view of the 
majority is that the residuum is a “catch-all” gift and that the increase 
passes under a properly attested clause." This view was followed without 
discussion in the recent decision of In re Frothingham’s Will, 74 Atl. 471% 
(N. J. Ct. App.). And a like result has been reached where the increase 
was due to a revocation in the residuary clause itself.” In a more doubt- 
ful decision the erasure of the name of one of several joint-tenants was up- 
held, on the theory that the others thereby acquired no new interest." 
Where, however, the revocation is of an exception from a larger devise, or 
turns a life estate into a fee, it clearly creates a new interest, and is invalid.“ 

The doctrine of dependent relative revocation applies to partial revoca-' 
tions, but the courts sometimes confuse the two.” The former concedes 
that there was a revocation but permits it to be construed away to effectu- 
ate the testator’s supposed intention;® whereas the theory of partial 


2 Tudor v. Tudor, 17 B. Mon. (Ky.) 383; Gardiner v. Gardiner, 65 N. H. 230; 
Eschbach v. Collins, 61 Md. 478; Varnon v. Varnon, 67 Mo. App. 537. 

5 Lovell v. Quitman, 88 N. Y. 377; Law v. Law, 83 Ala. 432. In some states par-: 
tial revocation is forbidden or required to be attested. Richardson v. Baird, 126 Ia. 
408; Giffin v. Brook, 48 Oh. St. 211. 

* Bigelow v. Gillott, 123 Mass. 102. See Miles’ Appeal, 68 Conn. 237. 

5 Brown’s Will, 1 B. Mon. (Ky.) 56; Dancer v. Crabb, L. R. 3 Prob. & Div. 98. 

® Succession of Muh, 35 La. Ann. 394; Townshend v. Howard, supra. : 

7 Eschbach v. Collins, supra; Miles’ Appeal, supra. 

8 Home of the Aged v. Bantz, 107 Md. 543. 

_ ® Swinton v. Bailey, supra; Home of the Aged v. Bantz, supra. 

10 Miles’ Appeal, supra. ‘ 

" Bigelow v. Gillott, supra; Collard v. Collard, 67 Atl. 190 (N. J.). 

2 Estate of Wells Tomlinson, 133 Pa. 245; Larkins v. Larkins, supra. The oblitera- 
tion of a condition attached to a gift has similarly been upheld. Richardson v. Baird, 
supra. 

8 Larkins v. Larkins, supra. 

% Pringle v. McPherson, 2 Brev. (S. C.) 279; Eschbach v. Collins, supra. 

” Gardiner v. Gardiner, supra. 

%® Onions v. Tyrer, 2 Vern. 742. 
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revocation is that there can be no revocation in the first place when its effect 
would be to create a new gift. Hence it would seem that, even though 
the attempted partial revocations are so numerous as to indicate that the 
testator would rather have died intestate than to allow the unaltered will 
to stand, the original instrument should be probated.’” 


INDEMNIFICATION OF CRIMINAL BAIL AS A CRIMINAL CONSPIRACY. — 
The private persons to whose custody as bail a prisoner is yielded up 
are compelled by the state to give bond, not because the state is willing to 
take that sum in the prisoner’s stead, but because the fear of pecuniary 
loss will give bail a more lively sense of their duty.’ If the sureties are 
indemnified against the absconding of the prisoner by a contract with, or 
a deposit by, any third party, the state still has some one who, through 
fear of pecuniary loss, will assume the duty of producing the prisoner.’ — 
But if the prisoner himself indemnify the bail or their indemnifiers, the 
state has virtually but the prisoner’s own recognizance, plus the naked 
promise of bail. For this reason a promise by the prisoner of general in- 
demnification of bail is not implied;* and an express promise is unen- 
forceable* Yet bail are not disqualified because the prisoner has agreed 
beforehand to indemnify them,® nor has any decision been found that 
depositing the amount of the bond with the bail is a crime on the part of 
the prisoner. 

A recent decision in England has, for the first time, held that a contract 
by the prisoner generally to indemnify bail is a criminal conspiracy, even 
though the bail acted innocently, with no intent to allow the prisoner to 
abscond and thus to hamper justice. Rex v. Porter, 26 'T. L. R. 200 (Eng., 
Ct. Crim. App., Dec. 17, 1909). A criminal conspiracy is a combination 
of two or more to do something unlawful either as a means or as an ulti- 
mate end.’ A crime is unlawful in this sense;’ but if a completed indem- 
nification, a deposit, is not a crime, @ fortiori the contract cannot be criminal 
as being an agreement to commit a crime. The act to be done, however, 
need not be a crime: any unlawfulness of greater public concern than a 
trivial private wrong may be enough.® A contract of indemnity is unlaw- 
ful in the civil sense of being unenforceable,’ but cannot upon this ground 
alone be considered criminal. But it may well be said that when a con- 
tract, ordinarily merely unenforceable, becomes the means through which 
two or more intend to do something to the prejudice of the community, 
a criminal conspiracy exists.° Thus agreements tending to interfere with 
the administration of government have been held criminal." 


17 But cf. In re Knapen’s Will, 75 Vt. 146. 


1 Cripps v. Hartnoll, 4 B. & S. 414. See 22 Harv. L. REv. 530. 

2 People v. Ingersoll, 14 Abb. Pr. N. s. 23. See 22 Harv. L. REV. 530. 

3 Jones v. Orc rd, 16 C. B. 614. 

‘ Herman v. Jeuchner, 8 Q. B. D. 

5 Rex v. Broome, 18 L. T. 0. s. 19; cg v. Badger, 4 Q. B. N.S. 468. 

® U.S. v. Benson, 70 Fed. 591, 5 main case accepts this definition. 

7 See May, Criminat Law, 3 ed., 171-172. 

8 Rex v. Turner, 13 East 228; Rex v. Pywell, 1 Stark. 402. See May, Capea 
Law, 3 ed., 171-172. 

® Herman v. Jeuchner, supra. 
10 Rex v. Brailsford, [90s] 2 2 K. B. 730; Rex v. Higgins, 2 East 5, 21. 
4 Rex v. Mawbey, 6 T. R. 619 (agreement to present aes testimony); Rex v, 
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Contracts to indemnify bail might be regarded as criminal conspiracies 
on two grounds. (1) It is said that their inevitable tendency is to make-bail 
careless and allow the prisoner easily to abscond.” But the authorities 
seem sound in holding that the tendency is really not so inevitable as to 
condemn the contract on that ground.” (2) An agreement to cheat has 
been held criminal; * and if a contract to indemnify bail is to be deemed 
necessarily a conspiracy to cheat the state into a virtual release of the 
prisoner on his own recognizance, then surely it must be criminal. If 
the unlawful act contemplated must, in its inevitable consequences, be 
prejudicial to the community, an intent to do that act is a sufficient evil 
intent." If, however, the act contemplated is not, for either of the reasons 
given, sufficiently harmful, a wrongful intent must be distinctly found as 
a fact. It is submitted that in the main case the unlawful act is not so 
closely bound up with the possible consequential harm to the community,!” 
that the intent to do that act is necessarily an'evil one, even in the face of 
a jury finding that no evil consequences were in fact intended. 


RECENT CASES. 


ADVERSE PossEssSION — AGAINST WHOM TITLE MAY BE GAINED — EsTAB- 
LISHMENT OF STATE BOUNDARY BY LAPSE OF TIME. — In 1788 a line was sur- 
veyed and marked as the boundary between Maryland and Virginia. Maryland 
disputed the correctness of the line, and between 1820 and 1830 carried on un- 
successful negotiations with Virginia to have it corrected. In 1859 it had an- 
other line surveyed and made repeated attempts to have this accepted as the 
boundary. The original line was always treated as the boundary by private land- 
owners, and the two states exercised their jurisdiction with reference to it. In 
1891, Maryland filed a bill to have the Supreme Court settle the dispute. Held, 
that the original line must be established as the boundary. The State of Mary- 
land v. The State of West Virginia, U. S. Sup. Ct., Feb. 21, 1910. See Notes, 
P. 555- 


ALIENS — NATURALIZATION — “FREE WHITE PERsons.”—A Syrian ap- 
plied for naturalization. Held, that he should be admitted. In re Najour, 174 
Fed. 735 (Circ. Ct., N. D. Ga.). ‘ 

An Armenian applied for naturalization. Held, that he should be admitted. 
In re Halladjian, 174 Fed. 834 (Circ. Ct., D. Mass.). 

The phrase “free white person” has run the entire gamut of the naturalization 
laws. Act MarcH 26, 1790, c. 3, 1 U. S. Stat. at L. 103; Act FEB. 18, 1875, 
c. 80, U. S. Comp. St. (1901), § 2169. Its temporary omission in 1873 was probably 
an inadvertence. See Im re Saito, 62 Fed. 126. Since the abolition of slavery 
the word “‘free” is mere surplusage. The word “white” has proved a fruitful 
source of argument. To the scientific mind at the time the first statute was drafted 


Steventon, 2 East 362 (to prevent the attendance of witnesses); Rex v. Sterling, 
1 Lev. 126 (to impoverish the excise men and diminish the king’s revenue). 

2 But see Rex v. Stockwell, 66 J. P. 376 (Cent. Crim. Ct., 1902). 

13 Rex v. Broome, supra; Reg v. Badger, supra. 

“4 Curley v. U. S., 130 Fed. 1. See May, CrimInaL Law, 3 ed., 173. 

% Rex v. Brailsford, supra. 

1% People v. Flack, 125 N. Y. 324. See May, CRIMINAL Law, 3 ed., 173. 
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“white” meant Caucasian, as distinguished from Mongolian or yellow, Ethiopian 
or black, American or red, Malay or brown — foliowing Blumenbach’s classi- 
fication in 1781. Accordingly, naturalization has been denied Chinese, Japanese, 
Burmese, Kanakas, and Canadian Indians. In re Ah Yup, 5 Sawy. (U. S.) 155; 
In re Saito, supra; In re Po, 7 N.Y. Misc. 471; In re Kanaka Nian, 6 Utah 259; 
In re Burton, 1 Alaska 111. Anomalously, a “pure-blooded Mexican” has been 
naturalized. In re Roderiguez, 81 Fed. 337. No half-breed is a “white person.” 
In re Knight, 171 Fed. 299. It has been doubted whether the early statutes were 
intended to include the complex groups of Western Asiatics. In re Balsara, 171 
Fed. 294. To classify them now according to the ethnological standards of a 
century ago is impracticable. From the groupings of early censuses, and from 
certain modern statutory definitions, however, it is arguable that the term was 
merely a “catch-all” for others than negroes and Indians. See U. S. Rev. Start. 
(1878) § 2206; ARKANSAS, Dic. or Stats. § 6632. Then as Mongolians and 
Malays are excluded by judicial construction, all Europeans and Asiatics not 
allied to these races are presumably eligible. 


Bankruptcy — or Lrens— Money BorrowED TO 
PREFERENCE. — Shortly before bankruptcy, an insolvent assigned to the de- 
fendant certain accounts to secure advances then made to him, and used the 
money to pay favored creditors. . The defendant, when advancing the money, 
had cause to know the insolvent intended to prefer creditors therewith. The 
trustee in bankruptcy sought to have the assignment set aside as fraudulent. 
Held, that this is not a fraudulent assignment. Van Iderstine v. National Dis- 
count Co., 174 Fed. 518 (C. C. A., Second Circ.). 

It seems clear that the words of § 67 e of the Bankruptcy Act of 1898, “intent 
to hinder, delay, or defraud,” were meant to have the same artificial construction 
as in the statute of 13 Elizabeth. In re Bloch, 142 Fed. 674. Contra, In re Mc- 
Lam, 97 Fed. 922. And since that statute did not include preferences, this sec- 
tion should not affect transactions preferential in intent. Cf. Blackmore v. Parkes, 
81 Fed. 899. Yet in several cases, the courts, in order to discourage preferences, 
have held transfers similar to. the one attacked in the principal case void under 
this provision. Roberts v. Johnson, 151 Fed. 567. Cf. Ex parte Mendell, 1 Low. 
(U. S.) 506. Independently of this section the desired result might sometimes 
be attained, for transactions intended to promote illegality are often invalid. 
Hull v. Ruggles, 56 N. Y. 424. And though at common law a preference was 
legal, it defeats the aim of bankruptcy statutes and is therefore improper. Pirie 
v. Chicago Title & Trust Co., 182 U.S. 438. See 15 Harv. L. REv. 829, 834, 
843. And any court willing to strain the statutes to prevent a preference would 
probably regard it as serious enough to taint the whole conduct of those who by 
advancements knowingly make it possible. But actual knowledge of the prefer- 
ential intent is required; and reasonable cause to anticipate such a result is not 
sufficient to taint the transaction. Cf. Adams v. Coulliard, 102 Mass. 167. ‘Hence 
the principal case seems sound. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — SEAT IN STOCK EXCHANGE 
AND CLAIMS DUE ON FLOOR TRANSACTIONS. — Under the rules of the Consoli- 
dated Stock Exchange of New York, an insolvent member’s seat is to be sold, 
his floor transactions closed out, and the proceeds appropriated to the payment 
of (1) indebtedness to the exchange, (2) claims arising out of transactions on the 
floor, and (3) loans from members. Held, that a trustee in bankruptcy takes 
these proceeds subject to the rules of the exchange, and must give priority to ex. 
change creditors in the order named. In re Gregory, 174 Fed. 629 (C. C. A, 
Circ.). 

seat in a stock ex is property which, on the bankruptcy of the mem- 
ber, passes to his trustee. Page v. Edmunds, 187 U. S. 596. aay Ana member- 
ship is a personal privilege, created by vote of the exchange, that body may 


: 
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attach thereto any conditions it chooses, and the trustee in bankruptcy takes sub- 
ject to those conditions. Hyde v. Woods, 94 U. S. 523. Claims arising from 
transactions on the exchange, however, are contract rights: their value is not 
derived from any action of the board. Hence, it is submitted, the board cannot | 
control the distribution of the money realized on such claims, contrary to the pro- 
visions of the Bankruptcy Act. Cohen v. Budd, 52 N. Y. Misc. 217. Obviously 
the fact that the parties may have contracted with reference to such a rule of the 
exchange is immaterial: A contract whereby A agrees to buy stock from B, and 
in the event of B’s bankruptcy to pay:C so much of the purchase price as may be 


- BANKRUPTCY — SET-OFF AND COUNTERCLAIM — No SET-OFF AGAINST AMOUNT 
Due on Unparp Stock Susscriptions. — The trustee in bankruptcy of a cor- 
poration filed a bill in equity to compel payment by the stockholders of subscrip- 
tions to the capital stock. The stockholders pleaded as a set-off the amount to 
which they were entitled as bondholders on a foreclosed mortgage. Section 68 of 
the Bankruptcy Act of 1898 allows set-off in all cases of “mutual debts or mutual 
credits.” Held, that the set-off is not available. Babbitt v. Read, 23 Am. B. R. 
254 (Cire. Ct., S. D., N. Y.). 

The right of set-off between solvent parties is given to prevent cross actions; 
its object in bankruptcy is to do substantial justice. See Forster v. Williams, 12 
M. & W. 191, 203. But this difference in purpose has not led to any extension of 
the doctrine under bankruptcy acts. See Sawyer v. Hoag, 17 Wall. (U. S.) 610, 
622. The debts and credits must be due in the same right and capacity. Wright 
v. Rogers, 30 Fed. Cas. 692. Thus a debt due to one as executor cannot be set 
off against a debt due from him individually. Bishop v. Church, 3 Atk. 691. By 
the weight of authority there is no right to set off joint or partnership debts against 
individual debts or vice versa, in the absence of special circumstances. In the 
Matter of Van Allen, 37 Barb. (N. Y.) 225. Contra, In re Carrier, 39 Fed. 193. 
And one who holds only the bare legal title to a note given by a bankrupt cannot 
set off against it a debt which he owes to the bankrupt individually. In re Lane, 
14 Fed. Cas. 1069. The capital stock of a corporation, especially its unpaid sub- — 
scriptions, is a trust fund for the benefit of the general creditors of the corporation. 
See Sawyer v. Hoag, 17 Wall. (U.S.) 610, 620. And so in the principal case the 
debts are not due in the same right. See Bausman v. Kinnear, 79 Fed. 172. 


_ Conrirct or Laws — Contracts — INTERPRETATION. — Under a compro- 
mise of a contested Massachusetts will, a settlement was made for a minor by 
which a sum was retained in trust with the provision that if she died before the 
expiration of the trust, the fund should go to her “heirs at law.” All the parties 
to the settlement were then domiciled in Massachusetts. The infant’s domicile 
was later changed to New York and she there died. Held, that the Massachusetts 
law must determine who are the “heirs at law.” Brandeis v. Atkins, go N. E. 
861 (Mass.). 

When a contract is made in one jurisdiction to be performed in another, the 
cases are in great conflict as to what law governs its validity. But when a will or 
deed or simple contract is conceded to be valid, the cases are in substantial har- 
mony as to what law shall govern the interpretation of the words used. The 
question is really one.of fact: What did the parties using them intend? See Lin- 
coln v. Perry, 149 Mass. 368, 373. In an insurance policy the word “heirs,” as 
designating the beneficiaries, is commonly interpreted under the law of the in- 
sured’s domicile. Knights Templars, etc., Aid Ass. v. Greene, 79 Fed. 461. When 
by a will property is devised to the heirs of a person domiciled abroad, the heirs . 


’ are determined under the law of the testator’s domicile. In re Fergusson’s Will, 


[1902] 1 Ch. 483.. And if persons domiciled in different jurisdictions contract, 
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using a form of words in common mercantile use in one of the countries, the law 
of that country is the one by which they are interpreted. London Assurance v. 
Companhia de Moagens, 167 U. S. 149. The issue in each instance is what the 
words meant to the person from whom they emanated, and this it seems is usually 
solved by the law of the speaker’s domicile. 


ConFiict oF Laws — CoRPORATIONS — PowER OF Court TO DECREE As- 
SESSMENTS UPON FoREIGN Pouicy-HOLDERs IN Domestic Corporations. — A 
New York railway took out policies of mutual casualty insurance in a Pennsyl- 
vania corporation. The rate of premium was fixed subject to a power in the 
directors of the insurer to levy an additional pro raté assessment. Upon the insol- - 
vency of the corporation, the Pennsylvania court decreed a fixed assessment upon 
all policy-holders. The receiver sued the defendant in New York for the amount 
of the assessment. Held, that the plaintiff can recover. Stone v. Penn Yan, K. 
P. & B. Ry., 90 N. E. 843 (N. Y.). 

The question at issue was the propriety of the procedure by which the defend- 
ant’s obligation was enforced. A judgment without personal jurisdiction cannot 
have extra-territorial force. Cf. Pennoyer v. Neff, 95 U.S. 714. The procedure 
adopted in the principal case is analogous to that frequently employed to enforce 
a statutory liability against non-resident stockholders of a corporation. Casey v. 
Galli, 94 U. S. 673; Bernheimer v. Converse, 206 U. S. 516. A bill in equity is 
brought against the corporation in its home state by creditors. In this action the 
court investigates the assets and liabilities of the tion and fixes the assess- 
ment which shall be made upon the stockholders. The decree does not purport 
to bind any stockholder individually. Thereafter the receiver must sue the stock- 
holder separately in the state of his domicile. The latter may deny that he is a 
stockholder, or plead other defenses such as the statute of limitations of the forum. 
Great Western Telegraph Co. v. Purdy, 162 U.S. 329. But he cannot question 
the amount of the assessment. Howarth v. Lombard, 175 Mass. 570; Bernheimer 
v. Converse, supra. By voluntarily assuming an obligation in a foreign state, the 
stockholder — and in the present case the insured — consents to have the ex- 
tent of the obligation determined by that state. See 23 Harv. L. REv. 37. 


Conriict or Laws— LEGITIMACY AND ADOPTION — LEGITIMATION SuB- 
SEQUENT TO BrrtH. — A New York man deserted his wife and purported to 
marry a New Jersey woman who bore him two children. Thereafter he became 
domiciled with his family in Michigan, there obtained a divorce from his New 
York wife by default without personal service, and went through a second mar- 
riage ceremony with the New Jersey woman. By Michigan law illegitimate 
children became legitimate by the subsequent marriage of their parents. The 
children claimed New York realty under a devise as the “lawful issue” of their 
father. A decree of the New York court denied recognition to the Michigan 
divorce and second marriage. Held, that the federal Constitution does not re- 
quire New York to recognize the children as lawful issue. Olmsted v. Olmsted, 
U. S. Sup. Ct., Feb. 21, 1910. 

For a criticism of this case in the state court, see 20 Harv. L. REv. 400. 


ConFLict oF LAws — OBLIGATIONS EX DELICTO: CREATION AND ENFORCE- 
MENT — STATUTE GIVING PERSONAL REPRESENTATIVE RIGHT TO SUE FOR DEATH 
By Wroncrut Act. — X, domiciled in New Jersey, was killed by the negligence 
of the defendant, a New Jersey corporation. The plaintiff was appointed ad- 
ministrator in New York solely for the purpose ef bringing suit in the New York 
courts. The New Jersey statute gives a right of action for death by wrongful act 
to the personal representative of the deceased. Held, that, inasmuch as there 
was no bona fide administration in New York, the New York courts will not en- 
tertain jurisdiction. Pietraroia v. New Jersey and Hudson River Ry. & Ferry 
Co., 42 N. ¥. L. J. 2123 (N. Y., Ct. App., Feb..8, 1910), See NorEs, p. 554. 
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‘Conriict oF Laws — TESTAMENTARY SUCCESSION — PRIVITY BETWEEN 
DIFFERENT REPRESENTATIVES OF SAME DECEDENT. — The plaintiff obtained a 
judgment on a note made by the decedent against the domiciliary executor in 
Michigan. He then brought an action on this judgment against the adminis- 
trator cum testamento annexo of the same decedent in California, after the original 
claim was barred by the short statute of limitations. Held, that the Michigan 
judgment is not only not the basis of an action, but is not even evidence against 
the California administrator. Richards v. Blaisdell, 106 Pac. 732 (Cal., Ct. App.). 

Where a decedent leaves property in several states, authority to deal with it. 
must be obtained from the sovereign of the situs, and letters testamentary have no 
legal force beyond the territorial jurisdiction of such sovereign. Dixon vy. Ramsey, 
3 Cranch (U. S.) 319. Since the property in each state is thus treated as an in- 
dependent estate, the doctrine of the principal case that a judgment against one 
representative is not evidence against another in a different state, is in accordance 
with authority and principle. Stacy v. Thrasher, 6 How. (U. S.) 44. It is applied 
though the same person is administrator in both states. Johnson v. Johnson, 63 
Hun (N. Y.) 1. A distinction is made in case a testator has appointed two ex- 
ecutors in different states. Hill v. Tucker, 13 How. (U.S.) 458. See Garland v. 
Garland, 84 Va. 181; Carpenter v. Strange, 141 U. S. 87. It is said that there is 
privity between such executors, for while the authority of administrators rests 
solely upon appointment by a court of probate, the authority of executors is de- 
rived from the testator through the will. The distinction seems unsound, for 
neither the executor nor the administrator has power to act until the probate 
court has granted letters testamentary or letters of administration. See Dixon 
v. Ramsey, supra. 


Consprracy — CRIMINAL LIABILITY — INDEMNIFICATION OF CRIMINAL BAIL 
AS A CRIMINAL. Conspiracy. — The defendant was indicted for a criminal 
conspiracy to indemnify bail against the absconding of the prisoner. The jury 
found that the defendant, the bail, entered the agreement of indemnity inno- 
cently, with no intent to obstruct the administration of justice or to cause his 
1% to abscond. Held, that the defendant is guilty. Rex v. Porter, 26 

. L. R. 200 (Eng., Ct. Crim. App., Dec. 17, 1909). See NOTES, p. 560. 


CONSTITUTIONAL LAW — EQuAL PROTECTION OF THE LAWs — APPLICATION 
TO FOREIGN Corporations. — An Alabama statute taxed all foreign corpora- 
tions on their capital stock. A corporation which had previously entered the 
state upon a compiiance with certain statutory provisions, reftised to pay this tax on 
the ground that it was not also levied on domestic corporations. Held, that the 
statute is unconstitutional. Southern Railway Co. v. Green, 30 Sup. Ct. 287. 
See NOTES, p. 549. 


CONSTITUTIONAL LAW— INTERSTATE COMMERCE —-EXCLUSION OF THE 
Loca BUSINESS OF A FOREIGN CORPORATION ENGAGED IN INTERSTATE Com- 
MERCE. — A Kansas statute, among other stipulations, imposed a tax of a certain 
percentage of the capital stock on all foreign corporations seeking, or continuing 
to do, business within the state. For non-payment of this tax, it was sought to 
oust the local business of two foreign corporations that had been engaged for 
many years in both intrastate and interstate commerce within Kansas. Held, 
that the statute is unconstitutional. The Western Union Co. v. Kansas, 216 U. S. 
1; The Pullman Co. v. Kansas, 216 U. S. 54. See NOTEs, p. 549. 


ConsTITUTIONAL LAw— VESTED RIGHTS — REPEAL OF STATUTE GIVING 
Ricut or Action. — A statute allowed recovery from the city for damages con- 
sequent upon the grading of certain streets under eminent domain proceedings. 
The statute was repealed while the plaintiff’s action was pending. Held, that the © 
plaintiff cannot recover. Evttor v. City of Tacoma, 106 Pac. 478 (Wash.).  . 
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The repeal of a statute does not affect rights which have become vested under 
it. Steamship Co. v. Joliffe, 2 Wall. (U. S.) 450. But all inchoate interests are 
extinguished. Hampton v. Commonwealth, 19 Pa. St. 329. ‘There is no vested 
right in a particular remedy. Lord v. Chadbourne, 42 Me. 429. And the repeal 
of a statute creating a crime terminates all proceedings under it not prosecuted 
to final judgment. Commonwealth v. Marshall, 28 Mass. 350. But a common 
law cause of action is a vested right. Dorsey v. Kyle, 30 Md. 512. And where 
a statute imposes a duty a violation of which constitutes negligence, a subsequent 
repeal does not remove liability previously incurred. Gorman v. McArdle, 67 
Hun (N. Y.) 484. Rights attached by statute to a contract relation are unaffected 
by a subsequent repeal of the statute. McCann v. City of New York, 52 N. Y. 
App. Div. 358. But the weight of authority supports the principal case in laying 
down the general rule that a right of action created by statute is not a vested 
right. Vance v. Rankin, 194 Ill. 625; Globe Publishing Company v. State Bank 
of Nebraska, 41 Neb. 175. It is submitted that these decisions are based on a con- 
fusion between the remedy and the right and are unsupportable on principle. If 
the legislature has given a remedy, it has at the same time created a right; and 
this right vests independently of suit or judgment. Hunt v. Gulick, 9 N. J. L. 205. 


CORPORATIONS — PROMOTERS — EFFECT OF CORPORATION’S ASSENT TO 
FRAUDULENT SALE. — The promoters of a corporation sold to it a patent at an . 
enormous profit. All the existing stockholders assented with knowledge of the 
fraud. Subsequently the plaintiffs bought stock at par from the treasury. A 
bill in equity was brought joining the promoters and the corporation and pray- 
ing for the surrender of the stock issued to the promoters in excess of the value 
of the patent. Held, that the plaintiffs are entitled to the relief sought. Mason 
v. Carrothers, 74 Atl. 1030 (Me.). 

If a promoter in selling to a corporation fails to egg an independent board 
of directors and disclose all material facts, he is liable in equity for all secret un- 
fair profits. Erlanger v. New Sombrero Phosphate Co., 3 A. C. 1218. But if all 
the shareholders assent to the sale with knowledge of the fraud, obviously the 
corporation cannot recover. If innocent parties have subsequently bought shares, 
some courts have allowed the corporation to recover in spite of its previous assent, 
except in cases where the subsequent issue of stock was not directly from the 
treasury or was not part of the original scheme of the promoters. Old Dominion, 
etc. Co. v. Bigelow, 188 Mass. 315, 203 Mass. 159. Re British Seamless Paper 
Box Co., 17 Ch. D. 467. See 22 Harv. L. Rev. 48. This remedy seems unjus- 
tifiably to disregard the corporate fiction, for it benefits the guilty as well as the 
innocent shareholders... Old Dominion, etc. Co. v. Lewisohn, 210 U. S. 206. . More- 
over, the exception, based on the compass of the original scheme and the issuance 
of the stock from the treasury, seems artificial, for there is injury and guilt equally 
in both cases. The principal case also seems wrong in allowing subsequent 
stockholders to sue, for the stockholders’ rights are derivative from the corpora- 
tion which is joined in the bill as a defendant, just as a recusant trustee may be 
joined as defendant to work out the cestui’s rights against a third party. See 
Russell v. Wakefield Waterworks Co., L. R. 20 Eq. 474. It is submitted that the 
plaintiff's proper remedy is an action at law against the promoters for deceit, on 
the ground of an implied representation that approximately full value had been 
nag to the company for the stocks previously issued. ° See Coles v. Kennedy, 81 

360. 


CorPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — EFFECT OF TRANSFERS MADE TO Escape LIABiLity. — An 


_owner of shares not fully paid up, hearing that the company was in financial 


difficulties, for the purpose of avoiding liability made an absolute transfer of the 
shares to a man of straw, not assuming any obligation to indemnify the trans- 
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feree. Suit was brought by the liquidator of the company to have the transfer 
set aside. Held, that the transfer is valid. In re Discoverers’ Finance Corpora- 
tion, Lindlar’s Case, 45 L. J. 122 (Eng., Ct. App., Feb. 12, 1910). 

This decision is undoubted law in England. Provided the transfer is absolute, 
it is of no consequence that it is to one known to be a man of straw, for the express 
purpose of ridding the transferor of his liability. De Pass’s Case, 4 De G. & J. 
544. The retention of any interest, however, makes the transfer invalid. Budd’s 
Case, 3 De G. F. & J. 297. And the transferor must contribute, if the transaction 
is wholly colorable, leaving him under obligations to the transferee. In re Dis- 
coverers’ Finance Corporation, [1908] 1 Ch. 141. In the United States, however, 
the law is quite the reverse. Nathan v. Whitlock, 9 Paige (N. Y.) 152. A share- 
holder cannot avoid liability by conveying to a man of straw. The cases empha- 
size the necessity of an intent to avoid liability, considering it as analogous to an 
intent to defraud. See Moore v. Boyd, 74 Cal. 167, 174. Such an intent is usually 
inferred from the known insolvency of the corporation or of the transferee. Bow- 
den v. Johnson, 107 U. S. 251. Yet after an honest sale with no intent to defeat 
creditors, the mere fact of the purchaser’s insolvency is not enough to make the 
seller liable as a contributory. Miller v. Great Republic Insurance Co., 50 Mo. 55. 
It is submitted that the American doctrine is necessary to afford adequate pro- 
tection and to do full justice to honest shareholders and creditors. 


CoRPORATIONS — STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP — 
Ricut To CoNnTROL DIRECTORS BY A PARTNERSHIP AGREEMENT. — Two in- 
dividuals bought all the shares in a foreign corporation, under an agreement that 
the business should be carried on under their joint direction, and that the neces- 
sary directors should act only under such direction. A dispute having arisen, 
one of them seeks to enjoin the directors from following their independent judg- 
ment. Held, that the injunction be refused. Jackson v. Hooper. 42 N. Y. L. J. 
2381 (N. J., Ct. Ch., Feb. 28, 1910). See NorEs, p. 551. . 


CoRPORATIONS — ULTRA VrRES CONTRACTS: RIGHTS AND LIABILITIES OF 
PARTIES — AUTHORIZATION OF PARTICULAR ACT DEPENDING ON Facts PE- 
CULIARLY WITHIN CORPORATE AGENT’S KNOWLEDGE. — The defendant corpo- 
ration issued a ater: | note for the purchase of stock in another corporation. 
The plaintiff purchased the note for value before maturity without notice. The 
defendant was authorized to issue notes, but its purchase of stock was wera vires. 
Held, that the plaintiff can recover on the note. Jefferson Bank of St. Louis v. 
Chapman-W hite-Lyons Co., 123 S. W. 641 (Tenn.). 

Corporate notes are void if expressly prohibited. Root v. Wallace, 4 McLean 
(U. S.) 8. But otherwise in the United States a corporation has implied power to 
issue negotiable notes for the purposes of its business. Curtis v. Leavitt, 15 N. Y. 
g. An issue for other purposes is unauthorized. Tracy v. Talmadge, 14 N. Y. 
162. Usually an unauthorized act is not a corporate act unless the entire body 
of stockholders ratify it in fact or in law. And unless there has been a corporate 
act the plea of ulira vires is undoubtedly valid. Central & Banking Co. v. Smith, 
76 Ala. 572. But when an act’s validity depends on facts peculiarly within the 
knowledge of the corporate officer, the law finds a corporate act without more, 
and the plea of ultra vires is not permissible. Monument Nat. Bank v. Globe 
Works, tor Mass. 57. So a corporation is always liable to the innocent holder of 
its accommodation paper. Nat. Bank of the Republic v. Young, 41 N. J. Eq. 
531. And a hardware company has been held liable on notes issued for the pur- 
chase of jewelry. Stouffer v. Smith-Davis Hardware Co., 154 Ala. 301. Nor is 
it any defense that a note was issued in excess of the statutory debt limit. Hum- 
phrey v. Patrons’ Mercantile Ass’n, 50 Ia. 607. But see Elliott Nat. Bank v. West- 
ern, etc. R. Co., 2 Lea (Tenn.) 676. And it is true as a general rule that unless 
the other party has knowledge of the facts, a corporation is liable on a contract 
which is authorized for one purpose but is in fact made for another purpose. See 
Colorado Springs Co. v. Am. Pub. Co., 97 Fed. 843, 849. 
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EVIDENCE — ILLEGALLY OBTAINED EvIDENCE — UNLAWFUL SEARCH OF 

Person. — The defendant was illegally arrested and searched, on suspicion 

that he was implicated in a recent murder. .He was found to be carrying a con- 

cealed weapon. Held, that evidence of this fact was ray ae admitted in a 

= 7 carrying a concealed weapon. Jackson v. Stale, 66 S. E. 982 (Ga., Ct. 
PP. 

At common law, evidence was never excluded because illegally obtained. 
Bishop Atterbury’s Trial, 16 How. St. Tr. 323, 495. And in a prior well-con- 
sidered case, the Georgia Supreme Court held, in accordance with the weight 
of authority, that a constitutional prohibition against unreasonable searches 
and seizures did not alter this rule, with regard to evidence so obtained. Wil- 
liams v. State, 100 Ga. 511. But see Boyd v. United States, 116 U. S. 616. The 
principal case, however, was put on the ground that since the evidence was con- 
clusive of the defendant’s guilt, it was equivalent to an involuntary confession, 
and hence inadmissible. But confessions, according to the better opinion, are 
excluded only when the method of obtaining them renders them unworthy of 
credit. See Commonwealth v. Morey, 1 Gray (Mass.) 461. The fact that the pro- 
duction of this evidence was not due to the defendant’s own act is also fatal to 
the contention that the defendant, in spite of his constitutional privilege, was 
compelled to give testimony tending to incriminate himself. Chastang v. State, 
83 Ala. 29. Consequently, if this decision is upheld, it will practically nullify 
the effect of the earlier ruling in the same jurisdiction. The case illustrates the 
tendency of the courts to favor defendants in criminal actions at the expense of | 
settled principles of law. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND Duties — Ex- 
ECUTOR’S RIGHT TO REIMBURSEMENT FOR EXPENSES OF UNSUCCESSFUL COoN- 
test. — The plaintiff, as executor, offered a will for probate and defended it in 
a contest which resulted in its disallowance. The plaintiff then sought to recover 
from the administrator his expenses in the probate proceedings. Held, that the 

laintiff cannot recover. Dodd v. Anderson, 42 N. Y. L. J. 2189 (N. Y., Ct. App., 
eb. 15, 1910). 

An executor named in a will which is not admitted to probate can be reimbursed 
out of the estate for expenses fairly incident to his duty as proponent. See 
2 WOERNER, AMERICAN LAW OF ADMINISTRATION, § 517. But the authorities 
are in conflict as to how far his duty requires him to defend the will. By some 
decisions an executor should merely offer the will for probate and not enter a con- 
test of devisavit vel non with the heirs at law. Brown v. Vinyard, Bailey Eq. 
(S. C.) 460, 462. See Yerkes’s Appeal, 99 Pa. St. 401. If he does defend, he must 
look to the devisees and legatees for his expenses. Shaw v. Moderwell, 104 Ill. 
64, 70. See Yerkes’s Appeal, supra. Other courts require an executor reasonably 
believing the will to be valid, to exhaust all legal means to establish it. Lassiter 
v. Travis, 98 Tenn. 330; Henderson v. Simmons, 33 Ala. 291; Phillips’ Ex’r v. 
Phillips’ Adm’r, 81 Ky. 328. The executor is here regarded as the guardian ad 
litem of the devisees. Hazard v. Engs, 14 R. I. 5. But that affords no reason 
why the heirs at law should pay the costs of an unsuccessful effort to deprive 
them of their property. It is submitted that the main case properly puts the 
burden upon those who will receive the benefit. 


INSURANCE — CONSTRUCTION AND OPERATION OF CoNDITIONS — “SELF- 
' DEsTRUCTION, WHETHER SANE OR INsANE.” — A life insurance policy provided 
that “‘in the event of the death of the insured by self-destruction, whether sane or 
insane, . . . the liability of the company shall be only for the return of the pre- 
miums.” When the insured shot himself he was so insane as not to know that he 
was taking his life. Held, that the beneficiary may recover the full amount of the 
insurance. Inter-Southern Life Insurance Co. v. Boyd, 124 S. W. 333 (Ky.). 
See NoTEs, p. 557. 
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INTERSTATE ,COMMERCE — CONTROL BY CONGRESS — ACTION By CouRTS 
Prior TO ACTION BY THE INTERSTATE COMMERCE Commission. — A coal com- 
pany brought mandamus against a carrier to compel a more equitable dis- 
tribution of coal cars during a car shortage. Held, that the petition should be 
dismissed, since the Interstate Commerce Commission has not acted. Baltimore 
& Ohio Railroad Co. v. United States ex rel. Pitcairn Coal Co., 215 U. S. 481. 

For a discussion of the principles involved, see 22 Harv. L. REv. 524. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — POWER 
To RecuLaTEe Pro RatA DistrrBution or Cars. — The Interstate Commerce 
Commission ordered the defendant railroad in making its pro rat@ distribution 
of coal cars to shippers during a car famine, to include in the share of each mine 
owner the fuel cars of the railroad which were used to transport coal purchased 
at the mine by the railroad for its own use. Held, that the order is a proper ex- 
ercise of the powers of the commission. Interstate Commerce Com. v. Ill. Cent. 
Ry., 30 Sup. Ct. 155. 

The power to regulate commerce includes the power to regulate the instruments 
of commerce. Hopkins v. United States, 171 U. S. 578, 597. The Interstate 
Commerce Commission has, therefore, the power to compel pro-rating of cars 
among shippers to prevent unjust discrimination. And in the exercise of this 

wer it may order that the private cars of a shipper be deducted from the num- 

rt of cars to which he is entitled. United States v. B. & O. Ry., 165 Fed. 113. 
In the principal case, however, the fuel cars were being used to transport coal 
which already belonged to the railroad and had therefore ceased to be an article 
of commerce. The right of the railroad to buy from whomever it chooses is con- 
ceded by the court. So if the fuel cars were not included in the share of each 
mine owner, he would receive a preference merely as a coal seller. Only in- 
directly would coal shippers be affected, to which class alone the railroad owes a 
duty. Such a discrimination, however, though indirect, is none the less real. 
The policy of preserving free competition is perhaps a sufficient justification for 
the liberal interpretation of the commission’s power which the decision of the 
principal case necessitates. 


MonicrpaL Corporations MunicipaL Dests AND Contracts — 
BILITY IN Quast Contract. — A town treasurer who paid a town obligation 
without any previous authority sued the town in quasi-contract for money had 
and received. Held, that he cannot recover. Baldwin v. Inhabitants of Prentiss, 
74 Atl. 1038 (Me.). 

A municipality must generally pay for the benefits received under a contract 
intra vires but void because made in an unauthorized manner. Brown v. City o 
Atchinson, 39 Kan. 37, 54; Chelsea Savings Bank v. City of Ironwood, 130 Fed. 
410, 412. But in New England towns, since the private property of the citizens 
can be taken upon a judgment against the town, the powers and proceedings of 
the town are construed with the greatest strictness. See Bloomfield v. Charter 
Oak Bank, 121 U. S. 121; Lovejoy v. Inhabitants of Foxcroft, 91 Me. 367. Ac- 
cordingly, the opposite result has there been reached. Otis v. Tnhabite ms of 
Stockton, 76 Me. 506. It is clear that the plaintiff in the principal case, having 
not even an apparent authority from the town, cannot recover. Fatal also to the 
plaintiffs quasi-contractual right is the fact that no request was made by the 
party unjustly enriched. Kelley v. Lindsey, 7 Gray (Mass.) 287; Homestead 
Co. v. Valley R. R., 17 Wall. (U. S.) 153, 166. Although contrary to the general 
rule, some courts have held a request unnecessary when the action is against a 

rivate person. . Perkins v. Boothby, 71 Me. 91,97. Yet even these courts hold that 
in the case of a municipality such request is necessary to maintain an action in 
quasi-contract. Otis v. Inhabitants of Stockton, 76 Me. 506. See Perkins v. 
Boothby, 71 Me. 91, 97. In cases like the present the desire to prevent unjust en- 
richment is counterbalanced by the desire to protect the townspeople from un- 
warranted expenditure by their officials, and the comparative weight attached to 
one or the other element accounts for the conflict in the authorities. 
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MUNICIPAL CORPORATIONS — MUNICIPAL PROPERTY — LEASE FOR PRIVATE 
Purposgs. — A town, having acquired a dock for public use, leased an ice-house 
occupying a portion of it to a private corporation. Held, that a yer can 
compel the removal of the ice-house as an obstruction to the use of the wharf. 
People ex rel. Swan v. Doxsee, 120 N. Y. Supp. 962 (Sup. Ct. App. Div.). 

A municipal corporation can sell or lease property not impressed with any 
public use. Pacific Coast S. S. Co. v. Kimball, 114 Cal. 414. And even if the city 
purchases and administers property for a public purpose, a lease may be made 
to private individuals in furtherance of the main project; thus a wharf may be 
leased to a warehouseman, who is compelled to offer equal facilities to all. Belcher 
Sugar Refining Co. v. St. Louis Grain Elevator Co., 101 Mo. 192. Yet if such a 
lease is of long duration, it has been held void. Illinois Canal Co. v. St. Louis & 
the Pacific Elevator Co., 2 Dill. (U. S.) 70. Similarly, a portion of a park may 
be leased for refreshment purposes. State v. Schweickardt, 109 Mo. 496. But the 
power of a municipal’ corporation is more restricted when property is acquired by 
dedication than when it is acquired by purchase. Village of Riverside v. Mac- 
Lain, 210 Ill. 308, 328. By well-established authority, however, a city has power 
to lease for other than governmental functions any portion of its public buildings 
not needed for its own purposes. Worden v. New Bedford, 131 Mass. 23; Bell v. 
City of Platteville, 71 Wis. 139. But the use of such a leased portion must not 
interfere with the governmental purpose. Sugar v. City of Monroe, 108 La. 677. 
This power must be regarded as an exception; for the common-law power of a 
municipality is wisely restricted so that no commercial use can be made of any 
realty dedicated to, or administered for, the public. Contra, Huff v. Mayor and 
Council of Macon, 117 Ga. 428. 


PARTNERSHIP — PARTNERSHIP PROPERTY— CONVERSION OF REALTY INTO 
PERSONALTY. — A, B, and C were partners in a firm owning land, the legal title 
being in A, B, and C. Adied. All firm accounts were settled without calling 
on the land. Held, that A’s heirs may bring a bill for —— of the land. 
Schleissner v. Goldsticker, 120 N. Y. Supp. 333 (Sup. Ct., App. Div.). See 
NOTES, p. 553- 


_ PLEADING — AMENDMENT OF DECLARATION AFTER LIMITATION PERIOD. — 
A Canadian statute allowed an action by “the consort and the ascendant and 
descendant relations” of a deceased for his death by wrongful act, if brought 
within a year after his death. A widow, who, as administratrix of her husband’s 
estate, had brought an action under this statute in New York, sought, more than 
a year after the death, to amend her complaint so as to sue in her right as widow. 
Daughters of the deceased also sought to be added as parties plaintiff. Held, that 
the amendment should be allowed as to the widow but denied as to the daughters. 
Johnson v. Phenix Bridge Co., 197 N. Y. 316. barits-s 

As the tort upon which the present action was based occurred in Canada, the 
Canadian Death Act fixes the nature of the right. Kiefer v. Grand Trunk Ry. Co., 
12 N. Y. App. Div. 28. And while the New York Statute of Limitations, as the 
lex fori, determines whether or not a remedy is barred upon the foreign right, 
the running of the limitation period of the Canadian Death Act extinguishes 
the right. An amendment changing the party plaintiff from administratrix to 
widow adds a new party, even when the administratrix and widow are one. Doyle 
v. Carney, 190 N. Y. 386. For the law recognizes the personal representative 
as distinct from the individual. Leonard v. Pierce, 182 N. Y. 431. Yet despite 
the expiration of the limitation period and the change of parties, it seems correct 
to have allowed this amendment. Van Doren v. Pennsylvania R. Co., 93 Fed. 
260. Contra, Lower v. Segal, 60 N. J. L. 99. N. Y. Cope Civ. Proc. § 723. 
The change was merely formal, for though the plaintiff sued originally as ad- 
ministratrix, it was for her own benefit as widow, and the defendant had ade- 
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quate notice of the real cause of action before the running of the statute. Cf. 
Atlanta, Knoxville, & Northern Ry. Co. v. Smith, 1 Ga. App. 162, 168. But 
as the daughters were entirely new parties, their joinder was properly denied. 


PuBLIC OFFICERS — COMPENSATION — RELATIVE RIGHTS OF DE JURE AND 
De Facto Orricers. — A de jure officer of a municipal corporation sued a de 
facto officer to recover the fees incident to the office in question. Held, that the 
de facto officer can set off the expenses incurred in earning the fees. Albright v. 
Sandoval, 30 Sup. Ct. 318. _ 

A de facto officer cannot recover any compensation for his services. Smith v. 
Van Buren County, 125 Ia. 454; McGillic v. Corby, 37 Mont. 249. But a de jure 
officer is given all the emoluments of his office, even if he has been working else- 
where. Bullis v. City of Chicago, 235 Ill. 472. But cf. Hansen v. Mayor of Jersey 
City, 71 Atl. 1116 (N. J.). Yet if the city has paid the de facto officer, the weight 
of authority denies recovery to the de jure officer. Board of Commissioners of El 
Paso County v. Rohde, 41 Colo. 258. Contra, Rassmussen v. Board of Commis- 
sioners, 8 Wyo. 277. Under such circumstances, however, the de jure officer can 
get compensation from the usurper of his office. Kreitz v. Behrensmeyer, 149 Ill. 
496. The principal case is supported by authority in giving the rightful incumbent 
only the amount he would have profited by the position. H. aaa v. Kornig, 
gt S. W. 88 (Mo.); Bier v. Gorrell, 30 W. Va. 95. These cases evidently take as 
the measure of damages the injury caused by the a Although this 
view justifies the deduction of the expenses incident to the office, it should re- 
quire the damages to include not only the fees of the office but also some recom- 
pense for the loss of a public position by the plaintiff. By what is considered 
the correct view, the plaintiff should recover the total salary or fees, by suit against 
either the city, or the usurper, as a recipient of a sum of money due to the plaintiff, 
for the emoluments of an office are incident to the right to the office. See 15 
Harv. L. REv. 675. 


RELEASE — REQUISITES AND VALIDITY — RELEASE OF CAUSE OF ACTION 
Vow at Law By Fravup. — The plaintiff, an illiterate employee of the defend- 
ant, was injured through the latter’s fault. The defendant paid him wages for 
the time he would be incapacitated and obtained his signature to a release which 
the plaintiff was led to believe was merely a receipt. The plaintiff sued without 
tendering back the money paid him. eld, that the plaintiff can recover. Her- 
man v. P. H. Fitzgibbons Boiler Co., 120 N. Y. Supp. 1074 (Sup. Ct. App. Div.). 

Fraud improperly inducing consent is generally considered an equitable ground ° 
for avoiding an agreement. Smith v. Ryan, 191 N. Y. 452; Gould v. The*Cayuga 
County Nat. Bank, 86 N. Y. 75; Thayer v. Turner, 8 Met. (Mass.) 550. Again, ° 
fraud may lead a man to believe he is signing an instrument wholly different from 
the one he is in fact signing. There the fraud goes to the essence of the matter 
and the obligor has never in fact consented. If the signer is blind or illiterate and 
is thus misled as to the nature of the instrument a plea of non est factum is good. 
Thoroughgood’s Case, 2 Coke *9 b (444); County of Schuylkill v. Copley, 67 Pa. 
St. 386, 389. This distinction governs releases of causes of action. If the plain- 
tiff knew he was releasing the cause of action, but was induced to do so by fraud, 
he must tender back the consideration and rescind the release before he can re- 
cover on the original claim. Barker v. Northern Pac. Ry. Co., 65 Fed. 460; Och 
v. Mo. K. & T. Ry. Co., 130 Mo. 27. But when the plaintiff had no intent to re- 
lease and has been led to believe that the money was paid him in part satisfaction 
or for wages, and that the release was merely a receipt, then there is no com- 
promise, the release is void, and therefore rescission and tender back are not neces- 
sary. Mullen v. Old Colony Ry., 127 Mass. 86; Cleary v. Municipal Electric 
Light Co., a7 N. Y. St. Rep. 172, 139 N. Y. 643; Chicago, R. I. & Pac. Ry. Co. v. 
Lewis, 13 Ill. App. 166. 
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Res JuprcaAtA— WHAT JUDGMENTS ARE CONCLUSIVE — ACQUITTAL IN 
CRIMINAL PROSECUTION AS BAR TO FORFEITURE OF SMUGGLED Goons. — The 
United States brought a libel against rings all to have been smuggled by the 
defendant, in violation of a statute providing for criminal punishment and for- 
feiture of the goods. U.S. Comp. Sr. (1901), § 3082. The defendant pleaded an 
acquittal in a criminal prosecution for smuggling these rings. Held, that the 
action for the forfeiture is barred. United States v. Rosenthal, 174 Fed. 652 
(C. C. A., Fifth Circ.). 

Where the same acts constitute a crime and also give an individual a cause of 
action for damages or a penalty, an acquittal in a criminal prosecution is never a 
bar to a civil suit, Tumlin v. Parrott, 82 Ga. 732. The parties not being the same 
in both proceedings, are not bound by the former judgment. But where the 
parties are the same in both cases, it is generally held that a judgment in one 
action makes a question res judicata. United States v. A Lot of Precious Stones, 
134 Fed. 61. Contra, People v. Snyder, go N. Y. App. Div. 422. It might well 
be argued that the difference in the form of action requires an opposite rule. The 
libel for the goods is a civil proceeding im rem, and need be proved by a pre- 
ponderance of evidence only, whereas to hold the defendant criminally, the jury 
must be satisfied beyond a reasonable doubt. The Good Templar, 97 Fed. 651. 
But the federal courts construe the statute under discussion as providing two 
punishments for the offense, a fine or imprisonment and a forfeiture of the goods: 
if the facts do not justify the defendant’s undergoing one punishment, he should 
ge required to defend in an action for the other. Coffey v. United States, 116 

. S. 436. 


VoLUNTARY AssocIATIONS — NAME OF ORGANIZATION — RicuT To Exctv- 
SIVE UsE. — Some expelled members of an unincorporated Masonic order formed 
a corporation, adopting a name almost identical with that of the original society. 
The corporation sued for an injunction restraining the society from the use of its 
name, and the society filed a cross-bill for the same purpose. Held, that neither 
is entitled to an injunction. Most Worshipful Grand Lodge Free, Ancient, and 
Accepted Masons of the District of Columbia v. Grimshaw, 38 Wash. L. Rep. 130 
(D. C., Ct. App.). 

In refusing to allow disch or seceding members of an association to 
deprive the original society of its established name, this decision is obviously 
correct. Black Rabbit Association v. Munday, 21 Abb. N.C. (N. Y.) 99. The 
cross-bill against the new corporation, however, raises a more difficult question. 
Although the law does not, strictly speaking, recognize property in a name, it pro- 
tects trade-marks and trade-names to prevent one from reaping where another 


has sown. Croft v. Day, 7 Beav. 84. If infringement is shown, neither actual 


damage nor fraudulent intent need be proved. Vulcan v. Myers, 139 N. Y. 364. 
But when the question arises between non-commercial associations, the courts 
are less ready to grant relief. Colonial Dames of America v. Colonial Dames of 
the State of New York, 29 N. Y. Misc. 10. In several cases, however, either be- 
cause of actual fraudulent intent or because of the probability of confusion, the 
use of a name has been enjoined. Society of the War of 1812 v. Society of the War 
of 1812 in the State of New York, 46 N. Y. App. Div. 568; International Commit- 
tee of Young Women’s Christian Associations v. Young Women’s Christian Asso- 
ciation of Chicago, 194 Ill. 194. On principle it seems impossible to draw a sharp 
line between commercial and non-commercial associations. There are other 
legitimate objects besides business, and if the public are likely to be deceived, 
and the work of the society interfered with, the use of a similar name by a rival | 
organization should be enjoined. Benevolent and Protective Order of Elks v. 
Improved Benevolent and Protective Order of Elks, 118 S. W. 389 (Tenn.). Cf. 
2 aga Lodge, Knights of Pythias v. Improved Order, Knights of Pythias, 113 
. 133: 
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Writs — Construction — Extrinsic EvIpDENCE OF LACK oF ANIMUS 
TEsTANDI. — In proceedings for the probate of a will, the contestant introduced 
evidence tending to show that the testator executed the alleged will solely to in- 
duce certain relatives to believe that he had made a will in their favor, and with- 
out really intending that it should operate as his will. Held, that a verdict was 
properly directed for the proponent. In re Kennedy’s Will, 124 N. W. 516 (Mich.). 

Following strictly the accepted rule that a will must be executed with animus 
testandi, English courts admit extrinsic evidence showing testamentary intent 
where the instrument is ambiguous, and conversely allow proof of its absence 
though the instrument unequivocally purports to be a will. Hixon v. Wytham, 
1 Ch. Cas. 248; Lister v. Smith, 3 Swab. & Tr. 282. The rule is analogous to 
that allowing proof by parol evidence that documents purporting to be con- 
tracts or deeds were not so intended. Pym v. Campbell, 6 E. & B. 370; Gudgen 
v. Besset, 6 E. & B. 986. So, too, American courts profess to require an actual 
animus lestandi and allow it to be shown that the deceased did not understand 
the nature of the instrument signed. Swett v. Boardman, 1 Mass. 258. But to 
hold, as do several courts, that from the testator’s knowledge of the purported 
meaning of the document which he signs, animus te-tandi is conclusively to be 
presumed, virtually dispenses with such a requireme it. In support of this pre- 
sumption it may be argued that while the English rule occasionally safeguards 
the wishes of one who has signed a formal document not intending it to operate 
as his will, it necessarily increases the possibility of overthrowing a genuine will 
by parol evidence. Barnewall v. Murrell, 108 Ala. 366. ° 


Wits — Construction — Girt OF INCOME TILL MARRIAGE PASSES ABso- 
LUTE Estate. — The testator devised a fund to trustees to pay the income thereof 
to his daughter until she should marry, with a gift over on marriage. The daughter 
died unmarried. Held, that the executor of the daughter is entitled to the corpus 
of the fund. Mason v. Mason, tor L. T. R. 669 (Eng., Ch. D., Nov. 25, 1909). 

A gift of the income of property, without limit as to time, is a gift of the capi- 
tal, where no other disposition of the capital is made. Phillips v. Chamberlaine, 
4 Ves. 51. It makes no difference whether the gift is made directly or through 
trustees. Elion v. Shephard, 1 Bro. Ch. 532. And that the gift of the income is 
subject to a conditional limitation does not prevent the legatee from having a 
vested interest in the capital. Watkins v. Weston, 3 De G. J. & S. 434. This was 
admitted in the principal case. The doubt was as*to the extent of the legatee’s 
interest. A gift to a woman “as long as she shall continue my widow and un- 
married” passes only a life estate, for the widowhood must be determined by 
death. In re Boddington, 25 Ch. D. 685. See Rishton v. Cobb, 5 Myl. & C. 145, 
152. Yet a gift of income to a married woman for her sole use has been held to 
give an absolute estate. Haig v. Swiney, 1 Sim. & St. 487. And so when a tes- 
tator devises to his daughter until marriage, it seems reasonable to construe 
marriage as merely a contingency on which to determine an absolute gift. In re 

. Howard, [1901] 1 Ch. 412. The daughter, having such an absolute interest in 

the principal case, and the happening of the divesting contingency being no longer 

ible, a conveyance to the executor was properly decreed. Cavendish v. 
Lowther, 3 Bro. P. C. 186; Watts v. Turner, 1 Russ. & M. 634. 


— REvocATION — PARTIAL REVOCATION. — Testator drew pencil 
marks through a clause of his will with the intention of revoking it, so that his 
wife, who was the residuary legatee, might take all. Held, that the revocation is 
valid and the revoked gift falls into the residue. In re Frothingham’s Will, 74 
Atl. 471 (N. J., Ct. App.). See Notes, p. 558. 


574 HARVARD LAW REVIEW. 


BOOK REVIEWS. 


Tae Law or Rear Property. By Raleigh C. Minor and John Wurts. St. Paul: 


West Publishing Company. 1910. pp. lix, 959. 


As stated in the preface, this work is based on Minor’s two-volume treatise, 
reference to which appears on almost every page; the purpose of the writer 
being to produce a text-book on the common law of real property showing Ameri- 
can modifications, and also such statutory changes as are of general importance. 
The work is primarily for the law student and not for the practitioner; and as 
an elementary work for students it is deserving of high praise. In language, it is 
invariably clear, concise, and simple; in its treatment of the many topics dis- 
cussed, it is, for its purposes, adequate and practical; and it will undoubtedly be 
found of much assistance to the student as an adjunct to the reading of cases. 
Among so many topics, all well treated, it is difficult to select some one for especial 
commendation; but we think the sections summarizing the law on the difficult 
subject of fixtures (§§ 22 ef seq.) will be found distinctly helpful to student or 
lawyer. 

"We cannot, however, subscribe to the authors’ views on the power of sale 
mortgage, namely, that the legal recognition of the power of sale as a means of 
foreclosure was “unfortunate”; that its exercise is so hedged around with statu- 
tory restrictions as to be seldom resorted to; and that even then it does not pre- 
clude jurisdiction in equity to foreclose (§ 547). We cannot understand why 
the power of sale mortgage should now be regarded with disfavor. It affords a 
simple, speedy, and comparatively inexpensive means of foreclosure, which, in 
the long run, is quite as much to the advantage of the mortgagor as of the mort- 
gagee; sirice it enables the intending mortgagor to obtain his loan on more favor- 
able terms. And as the mortgagee, in the exercise of the power, is held strictly 
accountable for a due and honest regard of the rights of the mortgagor, the inter- 
ests of the mortgagor, in practice, are well protected. Indeed, in this respect, it 
seems difficult to see why it is more objectionable than the so-called trust deeds, 
which the authors appear to regard with favor (§ 545); since in practice the selec- 
tion of the trustee under such deed would usually be dictated by thé mortgagee. 
As to the statement that the power of sale is seldom resorted to, it is safe to say 
that in Massachusetts, at least, for the last fifty years, practically every mort- 
gage of real estate executed has contained a power of sale; and that more than 
ninety-nine per cent of the mortgages foreclosed during that period have been fore- 
closed by an exercise of the power of sale contained in them. The only statutory 
regulation in Massachusetts as to the exercise of the power, relates first to the 
length of time prior to the sale that notice thereof must be published; and sec- 
ondly to the place of publication of the newspaper in which such notice is printed. 
Indeed, the existence of a power of sale in a mortgage appears to afford a plain, 
adequate, and complete remedy at law, and hence to exclude the necessity of 
jurisdiction in equity, except in those exceptional cases where the power of sale 

lainly does not furnish the mortgagee with a proper and adequate means of en- 
orcing his rights. Though not squarely decided, this seems to be the reason- 


’ able implication of Hallowell v. Ames, 165 Mass. 123, and Old Colony Trust Co. 


v. Great White Spirit Co., 178 Mass. 92. Ss. H. H. 
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Tue Law AND CusToM OF THE ConsTITUTION. By Sir William R. Anson. In 
three volumes. Vol. I: Parliament. Fourth Edition. Oxford: At the Clar- 
endon Press; London, New York, and Toronto: Henry Frowde. 1909. 
PP. XXV1, 404. 

How far change and growth are characteristic of the constitutional machinery 
of England is again brought to mind by the new edition of “Parliament” in Sir 
William Anson’s standard volumes on the “Law and Custom of the Constitu- 
tion.” The first edition of this particular volume, which was published in 1886, 
was contained in 336 pages. The new edition extends to 404 pages; and to 
students who are familiar with Sir William Anson’s clearness and brevity of ex- 
pression, and also with the detail which makes his treatise so continuously service- 
able, it need not be stated that there is not a paragraph in the new edition of the 
volume on “Parliament” that could be deleted without obvious loss. If the 
treatise were to maintain its classic place the additional fifty or sixty pages were 
necessary, and for two reasons. Between 1886 and 1909 there were large and 
rich accumulations of new material helpful to an understanding of the working of 
the English Parliamentary system; and in that period also there were significant 
developments in political conditions — in the House of Commons as well as in 
the constituencies — of which adequate note must be taken in a treatise like that 
which has now so long been associated with the name cf Sir William Anson. 

The actual working of the present day English constitution can be studied at 
first hand in the main from only two sources, — the reports of the debates in the 
two Houses of Parliament, and the memoirs and correspondence of men who 
have been long and actively concerned in the working of the constitution. It is 
new material of the latter class that has accumulated so largely and so richly since 
the first edition’ of Sir William Anson’s book was published twenty-four years 
ago. Queen Victoria’s Letters of 1837-1861 and Morley’s Life of Gladstone have 
both been published within this period; and these volumes. alone carry more 
* material helpful to an understanding of the cabinet and the parliamentary 
systems than all the memoirs that were in print at the time Sir William Anson 
wrote the first of the three books of his treatise. Whilst this first-hand material 
was thus accumulating between 1886 and 1909 great changes were in making 
in the political condition of England. Following the extension of the Parlia- 
mentary franchise in 1880-85 a new democracy came into being — a democracy 
which since then has expressed itself (1) in the increasing strength of the Irish 
Nationalist party; (2) by the incoming of the Labor party in the constituencies of 
England and in the House of Commons; and (3) by the gradual disappearance 
of men of the landed governing classes from cabinets which are maintained in 
power by Liberal majorities in the House of Commons. 

Arising out of these developments English political life since 1886 has been 
more continuously active than at any other period in modern British history. 
Government has been brought nearer than ever to the people. The permanent 
functions of nearly all the great departments of state at Whitehall have been 
greatly extended; and more important perhaps than all from the standpoint of 
the student of the working of the constitution, pressure on Parliament arising 
out of this new political activity has since 1886 made necessary drastic changes 
in the procedure of the House of Commons. Within these twenty-four years 
there were greater and more far-reaching changes in procedure than were made 
between the beginning of the Journals in the reign of Edward VI and the reform 
of the House of Commons in 1832. Arising also out of these later changes in the 
- procedure of the House of Commons and out of the developments since 1886 in 
the constituencies, the House of Lords to-day stands in a new attitude towards 
the House of Commons; so much so that reform in the constitution of the House 
of Lords is now demanded by both political parties; although there is and can be 
no agreement between the Tory and the Liberal parties as to the nature of the 
remodeling. 
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The new material of direct value to an understanding of the working of the 
constitution that accumulated between 1886 and 1909 has been carefully win- 
nowed by Sir William Anson and embodied with much skill in the revised edi- 
tion of his treatise; and of the changes in the working of the constitution since 
1886 there is adequate and illuminating notice. Sir William Anson is generous, 
in his acknowledgments to students working in the same field; and particularly 
so to authors of monographs on different sections of British constitutional ma- 
chinery who are not of his countrymen. Three such books are specially acknowl- 
edged in the preface, — two from New England and one from Vienna One of 
these tributes is paid to President Lowell’s “admirable treatise on the Govern- 
ment of England, and in particular to his account of party organization in Parlia- 
mentary and municipal life.” E. P. 
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Moll. Cincinnati: The W. H. Anderson Company. 1910. pp. lvi, 378. 
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